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Tue division of our republic into a number of States and 
Territories, each possessing its own distinctive local statutory 
codes, has created a marked difference in their several systems 
of jurisprudence. Although they are under the jurisdiction of 
one common national government, and, with the exception of 
Louisiana, have adopted, as their own law, the common law of 
England, so far as it is adapted to our American institutions, 
the “ lex scripta,”’ of the several States, is almost as different 
in its character, as the modes of thought, and the local circum- 
stances of the different States. The constitution of the general 
government, expressly provides, that “ the powers not delega- 
ted to the United States, by the constitution, nor prohibited by 
it to the States, are reserved to the States respectively, or to the 
people ;” and it moreover guarantees, to each State in this Union, 
a republican form of government. Hence it is, that each State 
is permitted to regulate its own domestic economy and police, 
and the magnitude of the domain, over which this jurisdiction 
extends, embraces so many classes of interests, character, and 
subjects of legislation, as to oppose a formidable obstacle to a 
uniform system of American law. Each State is governed by 
its own constitution and its own statutes. ‘The necessary con- 
sequence is, that our statute laws, augmenting as they constantly 
are, from that unquenchable thirst for legislation, which char- 
acterises many of our State legislatures, have already swelled to 
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a bulk, which rivals the “ many camel loads,” of the age of 
Justinian. We design, in the succeeding remarks, to give a 
compact historical sketch of Maryland jurisprudence, colonial 
and constitutional, and incidentally of the several distinguished 
lawyers, who, in past times, have practised at the Maryland 
bar. 

The foundation of the colonial Jaw of Maryland was laid 
under the auspices of Cecilius Calvert, Baron of Baltimore, to 
whom was granted, on the 20th of June, 1632, by King Charles 
I. of England, the original charter of its proprietary government. 
This grant to Cecilius, Baron of Baltimore, was executed by 
the crown, on grounds of strong personal friendship, in free and 
common socage, in the language of the charter, “ to hold of us, 
our heirs and successors, kings of England, as of our castle of 
Windsor.” The consideration, which was demanded and ex- 
pressed in the body of the grant, was, “ two Indian arrows of 
those parts, to be delivered at the said castle of Windsor, every 
year on Tuesday in Easter week, and also the fifth part of all 
gold, and silver ore, which shall happen, from time to time, to 
be found within the aforesaid limits.” ' The colony was itself 
founded in 1634, by Leonard Calvert, the brother of the original 
grantee ; and he embarked from the Isle of Wight for the 
province of Maryland, on the 22d of February, for the express 
object of its establishment. The emigrants, who accompanied 
lim, were about two hundred in number. They were mainly 
Roman Catholics, and many are said to have been individuals 
of considerable distinction abroad. Lord Baltimore had intended 
to accompany the colony in person, but he was obliged to re- 
linquish this project and to place the colony under the super- 
vision of his brother, on account of unforeseen circumstances. 

The organization of the colonial jurisprudence was somewhat 
analogous to our present systems of State government. The 
charter provided, that the legislative power of the province 
should be extended to all subjects of legislation within its bounds, 
under the restriction, that it should be consonant to reason, and 
“not repugnant nor contrary, but agreeable to the laws, statutes, 
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customs and rights of the Kingdom of England.” It was pre- 
scribed, moreover, that all laws should be enacted by the pro- 
prietary, “by and with the advice, assent, and approbation, of 
the majority of the freemen of the province, or of their delegates 
and deputies.”” Under this charter, the proprietary was em- 
powered to pass all ordinances for the good of the colony, so 
long as they did not interfere with the fundamental rights of 
the people, and were consistent with the common law of England. 
The clause in the charter, granting the proprietary this power, 
was, however, considered as a sort of interregnum prerogative, 
to be exercised only during the recesses of the assembly. And 
whenever it was sought by the proprietary, to stretch his legisla- 
tion beyond the prescribed boundaries, it was kept back by the 
other branches of the provincial legislature as a presumption. 
The power of the proprietary, to convene the assembly, to de- 
termine the mode and time of convention, and to dissolve it 
when necessary, was expressly guarantied by the charter, but 
from the time of the first convocation of the assembly, to that 
in which the government passed into the hands of the commis- 
sioners of Cromwell, which soon occurred, there was no uniform 
mode of convening the assembly. In 1658, when the govern- 
ment was restored to the proprietary by the commissioners of 
the protector, the proceedings of the assembly were clearly 
prescribed, and the body was firmly organized. 

The general assembly consisted of two branches ; the upper 
house, which was constituted of counsellors to the governor, 
elected by the proprietary ; and the lower house, constituted of 
delegates, elected by the people. Under this organization, 
each county was allowed to send four delegates to the assembly, 
and the qualification of voters was established by a settled rule. 
The upper house, comprised, as we have before remarked, of 
counsellors who were elected by the proprietary, as his counsel, 
and covrdinate in their general powers with the other house, 
answered to the house of lords in England ; but it was generally 
kept in check by the lower house, who, through their whole 
administration, manifested an unyielding and vigorous indepen- 
dence in maintaining their chartered rights. ‘The former was 
a marked aristocratic body, and, through the agency of the veto 
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power, which was vested in the proprietary, frequently exer- 
cised its influence against the other branch of assembly ; but it 
was always opposed, in its stretches of prerogative and anti- 
republican measures, by the representatives of the people, who 
were ever impressed with a sober and determined conviction of 
their own duties, and who were never driven by menace from 
their own grounds. 

The proprietary, moreover, possessed the exclusive right of 
creating all the offices, and of establishing all the courts, in the 
province, and the process from these courts ran in his own name, 
and not in that of the monarch. He also held the power by 
the charter to incorporate towns, cities, and boroughs, to confer 
titles, to found churches, to call out the inhabitants, in defence 
of the province, against foreign and domestic enemies, and also 
to pardon offences. ‘The general assembly, however, had the 
sole power of granting money to carry on war, and the mode 
of organizing, arming, and disciplining the militia, was prescribed 
by the general assembly of the province. 

By the charter, the proprietary was the governor of the prov- 
ince and the owner in fee simple of its domain, and the lands 
of the province were held out as a bounty to emigrants. Each 
colonist was allowed one hundred acres of land for himself, fifty 
acres for each of his children, and the same for his servants, to 
be held conditionally, upon the payment, every year, of one 
hundred pounds of wheat, to every hundred acres granted. The 
charter conferred on the proprietary the domain of the soil, but 
at the same time it prescribed its jurisdiction ; so that while he 
was the owner of the land, he was bound to govern his colony 
in the mode which had been marked out by the crown; and 
by consequence, when, as soon happened, the province came 
under the direct administration of the royal government, from 
the year 1689 to 1716, the jurisdiction was taken away, while 
the ownership of the soil remained. 

The revenue of the proprietary was increased from other 
sources, namely, the “ port or tonnage duty, the tobacco duty, 
and the fines, forfeitures, and amercements.” The disputed right 
of the proprietary to these duties was the foundation for a series 
of struggles in the colony from the year 1739 to the American 
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Revolution, and which terminated in the overthrow of the gov- 
ernment. ‘The revenue of the proprietary was also increased by 
his land grants, consisting of “ quit rents, caution money paid 
at the time of the grant, and alienation fines, including fines 
upon devises.” The quit rents were the annual rents reserved 
in the grants, to be paid by the tenant as an acknowledgment 
of his tenancy. Caution money was the money paid for the 
grant, and the fincs for alienation were the reseryation of one 
year’s rent, to be paid on every alienation of the land granted, 
which was to be “ estimated by the rent reserved as quit rent.” 
Another duty which tended to the augmentation of the provin- 
cial revenue, was denominated the “ tobacco duty,” and it im- 
posed two shillings per bogshead upon all exported tobacco, of 
which one half was given to support the government, and the 
other half to the proprietary, on the consideration of his agree- 
ment to receive his alienation fines and quit rents in tobacco, 
at a determinate value, which was two pence per pound. The 
proprietary also enjoyed certain personal privileges, among 
which was the precedence in the payment of debts. ‘The offi- 
cers appointed by the proprietary were remunerated by the 
fees of office, but the assembly had the power to regulate the 
fees, so that the offices themselves were, in a great measure, in 
the hands of the assembly. Under the administration of Goy- 
ernor Nicholson, the governor and council were set apart as a 
court of appeals ; and in all cases involving more than three 
hundred pounds, appeal was allowed from this court to the 
English Crown. The requisitions for admission to the bar were 
at this time quite rigid, and gowns were required to be worn in 
court by lawyers and judges. The provincial court, which was 
established under the colonial administration, held exclusive ju- 
risdiction of all actions, real or mixed, of those of debts, exceed- 
ing twenty pounds sterling; and in all criminal cases, which 
were capital, excepting negroes. In 1773 the provincial court 
was changed to the general court. 

The colonial government, thus organized, performed its func- 
tions with a harmony and success, that was unexampled in the 
history of the colonies. The peaceable policy, which actuated 
the transactions of the Maryland colony, toward their colonial 
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neighbors and the Indian tribes, was a striking evidence of the 
liberal and humane character of Czcilius Calvert, their munifi- 
cent patron and founder. The government itself was in fact a 
broadcast patriarchal government. ‘The judgment of Lord 
Baltimore was strongly evinced in the fact, that when he could 
have procured from the British Crown a charter, constituting 
him the sole monarch of the province, the fountain of all honor 
and all government, he was unwilling to hazard the consequen- 
ces, which would spring from such a course, but that he obtained 
from the crown such a grant as to conjoin the superintendence 
of the proprietary and the representative power of the people, 
which would necessarily tend to the consolidation of the govern- 
ment. ‘The liberal grants, which were made by the crown to 
the colonists of Maryland, were, doubtless, founded in the first 
place, in the strong friendship which the king bore to Lord 
Baltimore ; and, secondly, in the desire of granting such a scope 
for action to the colonists, that while they strengthened them- 
selves, they might extend his own dominions. At all events it 
is clear, that the privileges which were granted by the charter 
of Maryland were extraordinary, and the fact that Lord Balti- 
more might have engrossed the supreme power within himself, 
when he allowed the people a participation in the government, 
endeared him to his subjects, and tended to the solidity and 
permanence of his administration. 

The commercial relations of the British government with the 
colony of Maryland were, at the outset, amply liberal. The 
colony was, at first, in a great measure free from foreign taxa- 
tion; but when, as occurred during the reign of Charles IL., it 
had grown to such strength as to attract the grasping avarice 
of Europe, it was then seised and a system of unjust taxation 
was established, which finally resulted in the American Revo- 
lution. Mr. McMahon, an able writer on the history of Mary- 
land, remarks, in reference to the general policy of Great Britain 
toward the colonies: ‘ It was necessary to establish and nurture 
their commerce in its infancy, by liberal grants of privilege, for 
unless so nurtured, there would be nothing upon which the 
exactions of the mother country could operate. There is, 
indeed, in this respect, a striking contrast between the beneficial 
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provisions of the early charters, and the narrow, selfish, and 
enslaving policy, subsequently adopted by the government of 
England, with reference to the commerce of these colonies. 
Her adulating writers, whose object was, or is, to depress our 
national character, by exalting her conduct towards these States 
when colonies, may remind us of the parental liberality of these 
early grants; but when we stand in view of this contrast, we 
remember the kindness that fattens for the slaughter.” ' 

The motive which induced the emigration of Lord Baltimore 
and his colony, like that of the pilgrims of Plymouth rock, was 
to obtain civil and religious freedom. George Calvert, the 
father of the grantee, and for whom the grant was originally 
intended, was a Roman Catholic ; but he died just about the 
time of its execution, and it descended, therefore, under the 
great seal, to Cacilius Calvert, his son and heir; who, unlike 
some of the early emigrants, avoided that persecution which 
had been experienced abroad. He in fact refused his assent 
repeatedly to acts which had for their object the establishment 
of a prescribed system of religious faith. The liberal spirit 
which he manifested in church and state, throughout his whole 
administration, his paternal care and fostering benevolence, have 
erected for him a monument in the remembrance of mankind 
more enduring than brass, and crowned his character with a 
reputation more solid and brilliant than the diadem of monarchs. 

In 1644 the harmony of the province was interrupted for a 
time, under the rebellion of Ingle and Clayborne, two disaffect- 
ed men, who succeeded in driving the Governor, Leonard Cal- 
vert, to Virginia, and in establishing themselves in his place ; 
yet the tranquillity of the colony was soon restored, and its 
prosperity re-established two years after, in 1646. The colo- 
nial government is barren of remarkable incidents, during the 
first few years of its establishment; but the influence of the 
proprietary, conjoined with that of the general assembly, was 
exerted, in building up her institutions, and constructing the 
foundations of her subsequent strength. 

Charles I., through the agency of Clayborne, desiring to 
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extend his own power, issued a commission, divesting Stone, 
the then Governor of Maryland, of his office, declaring all com- 
missions of the proprietary void; and, in 1651, a board of 
commissioners, to administer the governmental power, was con- 
stituted. Governor Stone, however, effected an arrangement 
with the commissioners, by which he was permitted to exer- 
cise the temporary administration of the province, by the aid 
of three of his council, under the general supervision of the 
commonwealth. Stone was allowed to save his fealty to the 
proprietary, and the colonial government stood on this founda- 
tion until 1654. The whole power of the government was, 
however, soon wrested from him, and placed under the direc- 
tion of a board of commissioners appointed by Clayborne and 
his associates by the direction of the ‘‘ Commonwealth of Eng- 
land.” Stone was now ripe for rebellion, and raising a force of 
two hundred men, he commenced hostilities in order to regain 
the government, His antagonists, however, backed by the 
power of Virginia, which had submitted to the protector, and 
by all the strength of the commonwealth, proved too strong for 
his weakness, and he was consequently overthrown, and even 
sentenced to death. It is somewhat remarkable, that the in- 
tercession of his enemies, who appreciated his amiable qualities, 
prevented his execution, and occasioned a commutation of his 
sentence to a severe imprisonment, which continued during the 
greater part of the protectorate government. Thus, the admin- 
istration of the proprietary was temporarily overthrown, and 
upon its ruins was established a new government. 

From the year 1657 to 1658, there seems to have been a 
sort of divisum imperium, in the administration of the colony. 
The commissioners, appointed by the protector, held the courts 
in one section of the province, and Fendall, who appears to 
have borne the character of a bold and intriguing revolutionist, 
and who had received his commission of governor, from the 
proprietary in July, 1656, adininistered the courts, by the 
agency of his council, in the other section. 

This distracted state of the province was, however, of short 
duration. In 1660 the proprietary procured from Charles, 
who had then just been restored to the English throne, a letter 


























1836.] Maryland Jurisprudence. 259 


to the inhabitants of the province, instructing them to aid him 
in pulling down the insurgents, and re-establishing the former 
proprietary government, which wassoon accomplished. From 
this period the proprietary government was reinstated upon its 
old foundation, and was eminently prosperous for a considera- 
ble time, under the influence of a humane policy and benignant 
laws. The colony continued to increase in population from 
that time, until the subsequent establishment of the royal gov- 
ernment, and in 1665, it had grown from a population of two 
hundred, the original number of the emigrants, to sixteen 
thousand. 

From the session of the Provincial Assembly in 1688, until 
1692, there is a chasm, says Mr. McMahon, in the records of 
Maryland ; but we find, that, from unaccountable circumstances, 
it was taken at this period under the direct dominion of the 
British crown. It is only known, that the revolution to this 
order of things was effected by “an association of individuals,” 
and that they are found at this period forwarding their hearty 
acknowledgments to the crown, for taking the government into 
its own hands, and redeeming them “from the arbitrary will 
and pleasure of a tyrannical Popish government, under which 
they had so long groaned.” When, however, the royal gov- 
ernment was adopted, they erected the English church estab- 
lishment. From this period, the government itself was ad- 
ministered through the agency of the several governors appoint- 
ed by the crown, and, with the exception of certain land rights, 
which were confirmed to Lord Baltimore, it was altogether 
taken away from the proprietary, and the province yielded its 
fealty and its revenues to Great Britain. It was only in May, 
1715, that the right of the original proprietary was acknow- 
ledged by George I., the then monarch of England, and the 
government itself restored to its former foundation, in the per- 
son of Charles Calvert, tne lineal descendant of the original 
grantee. 

From the re-establishment of the proprietary government, 
down to the treaty of Paris, but few remarkable events occur- 
red in the history of thecolony. ‘Lhe discussions, which sprang 
up from time to time, were mainly mere verbal controversies, 
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growing out of alleged rights of the different branches of the 
colonial legislature. The last Assembly, which had been held 
under the royal government, framed a body of laws, which 
constituted the basis of the statute law of the province, many 
of which are binding at the present time ; and the laws, which 
had been previously unsettled, acquired a compact and perma- 
nent character. 

The colonial government, thus organized, continued to be 
administered like the other provinces of the British crown, until 
the commencement of the American Revolution in 1775, when 
the people of Maryland, with the other colonies, cast off their 
allegiance to Great Britain, and established a provisional gov- 
ernment. Under this provisional government, the sovereign 
power was lodged in the provincial convention; and in it was 
merged all the civil power of the province, until the declaration 
of independence. ‘This provisional government, and the power 
of the proprietary, subsequently fell together, to give place to 
a new order of affairs. A convention was called, and a new 
government established in 1777, which now consists in the 
constitution of the State of Maryland. 

From the period of the emigration of the colonists of Mary- 
land in 1634, they had adopted the common law of England, 
so far as it was suited to their own local circumstances, and of 
course this excluded al] those local Jaws which regulated its 
monarchical institutions. Chief Justice Buchanan, in deliver- 
ing his opinion in the case of The State vs. Buchanan and 
others, in the Court of Appeals, in reference to this subject, 
remarks, concerning the original emigrants, “ They were in the 
predicament of a people, discovering and planting an upinhab- 
ited country, and as they brought with them the rights and pri- 
vileges of native Englishmen, they consequently brought with 
them all the laws of England, which were necessary to the 
preservation and protection of those rights and privileges. And 
hence it cannot be questioned that they brought with them all 
the laws of the mother country, so far as they were applicable 
to their situation, and the condition of an infant colony.” ' 
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An act, which passed the Assembly in 1662, provided, that 
when the laws of the province were silent, justice should be 
administered according to the laws and statutes of England, if 
pleaded and produced, “and that all courts should judge of 
the right, pleading, and consistency of the said laws with the 
good of the province, according to the best of their judgment, 
skill, and cunning.”” The common law of England, became 
embodied, in this way, into the law of the province, until the 
final overthrow of the proprietary government, and the estab- 
lishment of the present state constitution. It was the influence 
of the common law, which modeled the structure of the colo- 
nial courts, and their modes of proceeding, and it now forms 
one of the prominent articles of the Declaration of Rights, 
which is the basis of the constitution, “that the inhabitants of 
Maryland are entitled to the common law of England, and the 
trial by jury according to the course of that law.” Mr. Jus- 
tice Chase, in the case of The State vs. Buchanan, remarked, 
in an elaborate opinion in the Court of Appeals, “The com- 
mon law of England was adopted by the people of Maryland 
as it was understood at the time of the Declaration of Rights, 
without restraint or modification. Whether particular parts of 
the common law are applicable to our local circumstances, and 
situation, and our general code of laws and jurisprudence, is a 
question that comes within the province of the courts of justice, 
and is to be decided by them. ‘The common law, like our 
acts of assembly, is subject to the control and modification of 
the legislature, and may be abrogated or changed, as the gen- 
eral assembly may think most conducive to the general wel- 
fare ; so that no great inconvenience, if any, can result, from 
the power being deposited in the judiciary, to decide what the 
common law is, and its applicability to the circumstances of the 
case, and what part has become obsolete from non-user, or 
other cause.” ' 

A species of what Mr. McMahon properly denominzt+s 
“¢ judicial legislation,” was introduced into the colony, provic- 
ing that justice should be administered according to the laws 
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of England, when the provincial laws were silent, upon the 
subject matter, but it reserved to the provincial judges the 
power of adopting or rejecting them, according as they should 
adjudge them beneficial or disadvantageous to the province. It 
is this species of legislation, which supports the great body of 
English statutes, now incorporated into the Maryland jurispru- 
dence. 

In 1728, issue was joined between the proprietary and the 
lower House of Assembly, concerning the mode in which jus- 
tice should be administered. It was based on a recommenda- 
tion by the proprietary, that the ad:ninistration of justice should 
be conducted according to such laws, statutes, and customs of 
England, as have been used and practised in the province, and 
the lower house rejected it unanimously, on the ground, that it 
would deprive them of the benefit of those future laws, which 
they might think proper to establish. The lower house upon 
this subject prevailed ; and it was ordained that the acts and 
usages of the province should be the primary guide, and when 
these were silent, its judicature should be administered “ ac- 
cording to the laws, statutes, and reasonable customs of Eng- 
land, as used and practised within the province,” which doc- 
trine prevailed from that period until the American Revolution. 
The clause in the constitution of Maryland, which designates 
the adoption of the ante-constitutional jurisprudence, is the 
following : ‘‘ That the inhabitants of Maryland are entitled to 
the common law of England, and the trial by jury, according 
to the course of that law, and to the benefit of such of the 
English statutes, as existed at the time of their first emigration, 
and which by experience have been found applicable to their 
local circumstances, and of such others, as have been since 
made in England, or Great Britain, and have been introduced, 
used, and practised, by the courts of law or equity ; and also 
to all acts of Assembly, in force on the first of June, seventeen 
hundred and seventy-four, except such as may have since ex- 
pired, or have been or may be altered, by acts of convention, 
or this declaration of rights, subject, nevertheless, to the re- 
vision of, and amendment or repeal by, the legislature of this 
state ; and the inhabitants of Maryland are also entitled to all 
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property derived to them from or under the charter granted by 
his majesty, Charles I. to Ceecilus Calvert, Baron of Balti- 
more.” ' It is not our design to enter into a minute examina- 
tion of the particular structure of Maryland Jurisprudence. 
Such a labor will be deemed impracticable, within the present 
limits, when we allege the fact, that its “ land law”? is, per- 
haps, more complex than that of any State in the Union, on 
account of the early enactments of its colonial government, and 
that, independent of its declaration of rights and constitution, 
the statute law of the State could scarcely be comprised in 
fifteen large octavo volumes, containing all that which is obso- 
lete and in force ; an aggregate of about 7500 pages. A plan 
for a digest of the statute law has been adopted by the legisla- 
ture, and commissioners have been appointed to carry out the 
work. 

The talents of distinguished lawyers must necessarily con- 
stitute a great portion of the jurisprudential history of every 
government, because, these have an important agency from 
their very profession in illustrating the doctrines of the law, as 
well as in their establishment. It has been justly remarked, 
that few important revolutions have been effected in favor of 
civil freedom, but through their aid, and whatever may be the 
strength of prejudices against them as a body, it must be grant- 
ed that their pursuits, directed as they are to the principles of 
the social system, eminently qualify them for effecting great 
political reforms. The lawyers of Maryland, during that long 
series of struggles which occurred between the colony and the 
royal government, exercised an important influence in the pop- 
ular reforms of the colony, which brought upon them all the 
virulence of the anti-republican domination. 

Among the eminent lawyers who gave their influence in 
favor of the colonies against the aggressions of the mother 
country, was Daniel Dulany. He was the son of a distin- 
guished lawyer of the same name, in the colony, but he exceed- 
ed his father in natural and acquired endowments. He was 
himself a lawyer by profession, and distinguished at the bar for 
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his honesty of purpose, his amiable character, and for great 
general, as well as legal, acquisitions, he was regarded for a 
long time the grand bulwark of colonial rights, against the 
usurpations of the British crown. His celebrated essay enti- 
tled “‘ Considerations on the propriety of imposing taxes in the 
British colonies for the purpose of raising a revenue by act of 
Parliament,” was published in 1765, and it maintained the 
ground assumed by the colonies, that taxation without repre- 
sentation was not warranted by the British constitution. It is 
said that the legal reputation of Mr. Dulany was so high 
abroad that he was frequently consulted upon great questions 
of jurisprudence by eminent lawyers in England. Unfortunate, 
however, for his eminent fame and influence within the colo- 
nies, although doubtless from conscientious motives, he was, 
finally, induced to join the policy of Great Britain. Having 
been for some time a member of the upper House of Assem- 
bly, and the secretary of the Province, he entered into a con- 
troversy through the papers of the day, with the late venerable 
Charles Carrol of Carrolton, advocating the doctrines of the 
British crown. - Mr. Dulany soon afterwards returned to Eng- 
land, and continued a subject of Great Britain until his death. 

Samuel Chase was another “tower of strength” to the 
cause of Maryland independence. He was born in 1741, and 
from his outset into political life, he gave the full maturity of 
his mind, and the vigor of his manhood to the colonial cause. 
He was appointed a delegate from the State of Maryland to the 
congress of 1774. Mr. Chase was admitted on all sides to 
have been a man of honest motives. His extraordinary ardor 
of temperament, however, occasionally brought him into unfor- 
tunate collision, and the warmth with which he maintained the 
colonial cause, occasioned several severe attacks upon his char- 
acter from his political enemies. He was described by the 
municipal authorities of Annapolis, as “a busy, restless incen- 
diary, a ringleader of mobs, a foul-mouthed and inflaming son 
of discord and faction, and a promoter of the lawless excesses 
of the multitude.” In answer to this attack, he replies in a 
vigorous and burning strain of irony, “ Was it a mob who de- 
stroyed in effigy our stamp distributor? Was it a mob who 
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assembled here from the different counties, and indignantly 
opened the public offices? Whatever vanity may whisper in 
your ear, or that pride and arrogance may suggest, which are 
natural to despicable tools of power, emerged from obscurity, 
and basking in proprietary sunshine, you must confess them to 
be your superiors, men of reputation and merit, who are men- 
tioned with respect, while you are named with contempt, point- 
ed out and hissed at as ‘ fruges consumere nati.’ I admit that 
I was one of those who committed to the flames, in effigy, the 
stamp distributor of this province, and who openly disputed 
the parliamentary right to tax the colonies, while you skulked 
in your houses, some of you asserting the parliamentary right, 
and esteeming the stamp act a beneficial law, others of you 
meanly grumbled in your corners, not daring to speak out your 
sentiments.” 

In 1788, Mr. Chase was appointed Judge of the Baltimore 
Criminal Court, and in 1796 he was elevated by President 
Washington to the bench of the Supreme Court of the United 
States. It is probably known to most of our readers, that 
while in this station he was impeached and acquitted. 

No State in the Union can boast of a greater amount of con- 
temporaneous professional talents than that which formerly ex- 
isted at the Maryland bar. Dulany, Chase, Martin, Pinkney, 
Harper, Winder, and Wirt, were each powerful lawyers, who 
would have shone conspicuously in Westminster Hall. In 
point of profound and splendid legal endowments, we should 
place first in this first rank, the name of William Pinkney. 
Mr. Pinkney had not the benefit of a regular collegiate educa- 
tion, but he supplied by his own solitary exertions, the want of 
this advantage. Mr. Justice Chase first marked his extraordi- 
nary powers at a debating society, when Pinkney was quite 
young, and a clerk to an apothecary, and finding him destitute 
of the means of an education, invited him to partake of his 
instruction, his table, and library, which proffer Pinkney ac- 
cepted, and it is well known that he subsequently rose to the 
highest distinction at the Maryland bar. ‘The mind of Mr. 
Pinkney was of the highest cast of intellectual power, possess- 
ing two qualities which are not often conjoined. He was 
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equally solid and brilliant, combining a vivid and fruitful imagi- 
nation, with the most profound Jearning and accurate judgment. 
We think that he wanted taste, and that his imagination was 
too abundant for mere forensic effort, so far as we can judge 
from the few fragments of his corrected speeches which are 
now on record. He did not use the stylus quite so often as he 
might. He was ambitious of mere style, and points of his 
speeches appear pompous, where they were intended to be 
emphatic. But in the midst of these redundancies, there was 
always an accuracy and extent of learning and a profoundness 
of judgment, to maintain what might otherwise be denominated 
grandiloquence. His forensic arguments rolled forward upon 
the minds of his audience like the surges of an ocean, which 
always have a crest of foam upon their summit, but depth, 
strength, and body beneath. Mr. Pinkney was in his own day 
what Daniel Webster now is at the bar, with the exception, 
that while he had all the masstveness of the New England law- 
yer, he possessed a more striking imagination, grace, and elo- 
quence. He frequently bore down, by the power of his co- 
gent reasoning, and commanding eloquence, his antagonists at 
the bar, and the jury and judges. His residence abroad had 
given him a knowledge of the foreign customs of the most 
polished monarchies, and his constitutional habits of application 
had made him a thorough master of the science of jurispru- 
dence. Thus endowed by study and travel, he went forth 
upon the arena, in the language of Fisher Ames, a legal Her- 
cules, armed with his club and lion skin ! 

Luther Martin, figured for a long time at the Maryland bar, 
and he was a man of extraordinary endowments. It is some- 
what remarkable, that Mr. Martin was so little known abroad. 
He was born in New Brunswick, in the state of New Jersey, 
and after completing his education at Princeton, he removed to 
Virginia, where he commenced the practice of the law. 
Through the agency of Mr. Justice Chase, he was induced to 
settle in Baltimore, where he acted as Attorney General against 
the tories who were then arraying themselves against the re- 
publican cause. Mr. Martin was eccentric in his habits, and 
irregular in his mode of Jife, but firm and fearless in his charac- 
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ter, and profound in his knowledge of the law. It is said that 
not one of his cotemporaries was so firmly grounded in the an- 
cient learning of the black letter. He was most truly the fab- 
ricator of his own fortune. Appointed a delegate to the con- 
vention which assembled in Philadelphia for the adoption of the 
constitution, he opposed its present structure on the ground 
that it did not grant a sufficient measure of power to the States. 
He was twice a Judge of the Criminal Court of Baltimore, 
and Attorney General of Maryland. He also defended Mr. 
Justice Chase before the Senate of the United States, on his 
impeachment, and was counsel for Aaron Burr, upon his ar- 
raignment for treason, making a powerful speech in his defence. 
Mr. Martin, however, like the majority of distinguished law- 
yers, had not the tact of accumulating money, and he died 
poor in the city of New York, under the auspices of Colonel 
Burr, to whom he had always been a strong friend. 

Harper and Winder were also eminent lawyers at the Mary- 
land bar ; and although they were deemed not quite equal to 
the distinguished men whom we have mentioned, they bore 
through life a high legal reputation, and were engaged in the 
most important causes before the Maryland courts, as well as 
at the bar of the Supreme Court of the United States. 

Mr. Wirt, the late Attorney General of the United States, 
was also from the date of his induction into office in 1816, in 
frequent contact with the Baltimore Bar, and in 1829, he re- 
moved to that city, where he continued until his death. The 
character of William Wirt is well known to the public; for it 
constituted for a while no inconsiderable portion of the profes- 
sional wealth of the country, and it has been accurately drawn 
in a former number of this journal. Mr. Wirt was a man of 
sterling genius, and powerful eloquence. We do not deem him, 
however, a remarkably compact and vigorous speaker, although 
doubtless learned in the law. He possessed the ad captandum 
manner of addressing a jury, and endowed with the graces of 
voice and persoa, which go to make up the orator, he was al- 
ways eminently successful in producing an effect upon an audi- 
ence. But more than all he possessed an honest heart, incapable 
of seduction, a quality which made him beloved throughout life. 

23* 
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We have thus gone briefly into the early jurisprudential his- 
tory of Maryland, because we believe that itis but little known 
abroad, and because any facts which go to throw light upon the 
judicial proceedings of the colony, tend to elucidate the struc- 
ure of its present jurisprudence ; and we have alluded to its 
distinguished lawyers, because the knowledge of those great 
minds, who have been made eminent through the bar, must be 
satisfactory to all who are emulous of legal fame. ‘They show 
the aspirants that great success is the offspring alone of great 
exertion, and that in order to raise the edifice of a solid and 
permanent reputation, he must lay the foundations of legal 
knowledge broad and strong. They teach the younger mem- 
ber of the profession, as he awaits in solitary despondency, 
without immediate patronage, as many must do, amid the for- 
midable obstacles and powerful competition which now exist in 
this country, that they also had like obstacles to encounter at 
the outset. And they also admonish him, that if professional 
competition is greater now than in former times, so also under 
the growing strength of the Republic, the field of exertion is 
broader. = 2 

Of the Baltimore Bar. 





ART. IL—PARSONAGE LANDS IN MASSACHUSETTS 


[The following minutes of the law on a curious subject are from the MSS 
of the late Chief Justice Parsons. ] 

Ovr ancestors, rejecting the ceremonies and suffering by the 
intolerance of the Church of England, sought a refuge in this 
country with the intention of laying the foundations of what 
they believed to be a pure church. With these impressions 
they introduced no English statutes passed for the government 
or support of the hierarchy, but in fact rejected the ecclesiasti- 
cal code as tyrannical and unscriptural. 

Some of their first laws provided for the incorporation of 
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towns and the settlement of ministers; and churches were 
formed which assumed and have since retained the name of 
congregational churches. 

In 1654 a law was made enjoining the inhabitants of towns 
to provide convenient habitations for their ministers, by hiring 
a suitable house,—or by allowing the minister a reasonable sum 
to provide for himself,—or by building or purchasing an house 
for hit and his successors in the ministry, as the major part of 
the inhabitants should agree. And the salary of the minister 
was raised by assessments made on the inhabitants by the 
selectmen. 

When towns were too large to attend on one minister, a part 
of the town was ‘incorporated as a precinct for the settlement 
and support of a minister. And so averse were the inhabitants 
to the name of parish, which is an ecclesiastical term of division, 
that more than a century I believe elapsed before it is found in 
our Statute Book. 

By the Prov. Stat. of 28 G. 2, ¢. 9, the ministers of the 
several protestant churches were made sole corporations and 
capable of taking in succession any parsonage land granted to 
the minister and his successors, or to the use of the ministry. 

And no alienation made by any minister of any parsonage 
land bolden in succession should be valid any longer than he 
should continue minister, unless he be a minister of some _par- 
ticular town, district or precinct, and make such alienation with 
the consent of such town, district or precinct; or unless. he be 
a minister of some episcopal church, and tue alienation be done 
with the consent of the vestry. 

The provisions of this statute on this subject are re-enacted 
by statute of February 20, 1786. On this statute rests the 
right of ministers to hold parsonage lands in succession as sole 
corporations, and the restriction of the alienation of their par- 
sonayes. 

The minister holds the lands in fee simple, but he holds 
them because he is minister. On his resignation, or depriva- 
tion, or death, the fee is in abeyance, until there be a successor. 

During the vacancy his town, parish or church have the 
custody and are entitled to the profits of the parsonage. 
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If he alien with the consent of his parish, the alienation shall 
bind his successor ; if without such assent, it will be valid no 
longer than he continue minister, and it is no discontinuance of 
the estate so as to drive the successor to his action, but he may 
enter and become seized in fee. 

Because the minister holds the parsonage as minister in suc- 
cession, the right is in the town, parish or church, and as such 
he must claim it in legal proceedings. 

An alienation of the parsonage by the town, parish or church 
is void. If there be a minister, the fee is in him. If there be 
a vacancy, the fee is in abeyance. And a corporation aggre- 
gate cannot acquire a freehold by disseizin. 

If the minister be disseized, he may re-enter or may bring a 
writ of entry declaring on his own seizin within thirty years, 
against the disseizor, or against those who claim under or after 
the disseizin. 

If the predecessor be disseized, the successor may enter 
unless the right of entry be taken away by time or by a descent 
cast. Or he may have a writ of entry declaring on the seizin 
of his predecessor within fifty years, against the disseizor or 
against those who claim under or after the disseizin made to 
his predecessor. 

If the predecessor had aliened the parsonage without the 
consent of his town, parish or church, the successor may enter 
and sue a writ of entry declaring on his own seizin. Or he 
may have a writ of entry sine assensu parochie. In this writ 
he must declare oa a seizin of his predecessor within fifty 
years ; and it may be brought in the Per, in the Per and Cui, 
and in the Post, according to the nature of his complaint. 

The minister may also have a writ of right, in which he may 
declare on his own seizin within thirty years or on the seizin of 
his predecessor within sixty years. 

Although an alienation by the minister, without the assent of 
the parish, will not bind his successor, and although no estate 
in the parsonage will pass by an alienation of the parish, yet it 
has been doubted whether a release to the minister and his 
heirs, by the parish, of all their right, will not operate as an 
extinguishment of the right of the parish and enable the minis- 
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ter to hold the parsonage afterwards in suo jure. Or if the 
release of the parish will not operate as an extinguishment of 
their right, yet if the minister afterwards alien the parsonage, 
whether it will not be an alienation cum assensu parochia, in 
legal construction. 

A sole corporation holding lands in fee simple in succession 
en autre droit is a tenure existing at common law. It is the 
case with bishops, deans, masters of certain hospitals, &c. And 
a bishop or dean cannot alien so as to bind the successo? unless 
assensu capituli, nor a master of an hospital nisi assensu confra- 
trum. If they did, it worked a discontinuance and the suc- 
cessor was put to his writ of entry sine assensu capituli. But 
in England the discontinuance is removed by the stat. of Eliz. 
which declares the alienations of ecclesiastical livings to be void. 

Also an alienation lvy the minister without assent does not 
work a discontinuance, for our statute declares that the aliena- 
tion shall be valid no longer than the alienor be minister. 

If the minister be disseized of his parsonage and would 
recover the same ayainst the disseizor, his writ may be of this 
form : 

A is summoned to answer to B, of , clerk, minister of 
the town of M, in a plea of land wherein he demands against 
the said A one hundred acres of land with the appurtenances 
[here locate and describe the land] which he claims to be the 
right of his said town of M, and of which the said A hath 
unjustly and without judgment of law disseized the said B 
within thirty years now last past as it is said. Whereupon he 
complains that he himself was seized of the tenements afore- 
said with the appurtenances in his own demesne in fee simple 
in the right of his said town of M ina time of peace within 
thirty years now last past, taking the profits thereof to the value 
of ten dollars by the year. And of which the said A hath 
within that time unjustly and without judgment of law disseized 
him, ad damnum, &c. 





A writ of entry on his own seizin against him in the Post 
may be of this form: 

and into which the said A hath no entry, but after the 

disseizin which H thereof unjustly and without judgment of law 
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made to the said B within thirty years now last past, as he saith, 
and whereupon he complains that the said A deforceth bim. And 
the said B saith that he himself was seized of the tenements 
aforesaid with the appurtenances in his own demesne in fee 
simple in the right of his said town of M ina time of peace 
within thirty years now last past, taking the profits thereof to 
the value of ten dollars by the year. And into which the said 
A hath no entry but [as aforesaid] and whereupon he com- 
plains that the said A thereof deforceth him, ad damnum, &c. 

A writ of entry on the disseizin of the predecessor in the Per 

and Cui may be of this form: 

and into which the said A hath not entry, but by D, 
to whom E demised the same, and who thereof unjustly and 
without judgment of law disseized W, formerly minister of the 
said town of M and predecessor of the said B within fifty years 
now last past (as it is said). Whereupon the said B saith that 
the said W was seized of the tenements aforesaid with the 
appurtenances in his own demesne, in fee simple, in right of 
the said town of M in a time of peace within fifty years now 
last past, taking the profits thereof to the value of ten dollars 
by the year: which said W afterwards prep, and the said B 
was duly chosen and made his successor, minister of the said 
town of M: and into which the said A hath no entry but [as 
aforesaid], ad damnum, &c. Note if the minister resigned, in- 
stead of the word p1ep substitute “ resigned his estate of min- 
ister of the said town of M into the hands of the inhabitants 
thereof.” If the minister was removed, then substitute ‘ was 
duly and legally deprived of his estate of minister of the said 
town of M by the inhabitants thereof.” 

If the predecessor aliened, and after resigned, and the suc- 
cessor would sue a writ of entry sine assensu capituli, it may 
be of this form : 

and into which the said A hath not entry but by the 
demise which W, formerly minister of the town of M and pre- 
decessor of the said A, made to the said B, without the will 
and assent of his said town of M within fifty years now last 
past (as it is said). Whereupon the said B saith that the said 
W was seized of the tenements aforesaid with the appur- 
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tenances in his own demesne in fee simple in right of his said 
town of M ina time of peace within fifty years now last past, 
taking the profits thereof to the value of ten dollars by the 
year; which same W afterwards resigned his estate of minister 
of the said town of M into the hands of the inhabitants there- 
of; and the said A was duly and legally chosen and made his 
successor minister of the said town of M, and into which the 
said A hath not entry but |as aforesaid], ad damnum, &c.' 

To this writ the common bar is of this form: 

And the said A comes and defends his right when, &c. and 
saith that the said B his action aforesaid thereof against him 
ought not to have, because he says that the said W, late minis- 
ter of the said town of M, did not demise the tenements afore- 
said with the appurtenances to him the said A, without the 
will and assent of his said town of M, as is by the said writ 
sapposed, and of this he puts himself on the country. 

As the fee simple of parsonage lands, during the vacancy, is 
in abeyance, if the minister resign or be deprived, but continue 
iv possession against the will of the parish or alien to a stran- 
ger who shall enter, or if a stranger enter on the death of a 
minister, is a disseizin of the parsonage committed? I can find 
no case on this point; but reasoning from analogy, it may be 
supposed that no disseizin can be committed during the vacancy. 
The fee is in abeyance, and no person being seized, no dis- 
seizin can be made ; and the entry is only a wrongful posses- 
sion, to the injury of the parish which is entitled to the custody. 
The successor, therefore, on succeeding to the estate of minister, 
is presently seized of the parsonage without making an entry : 
and if so, he can maintain against the tenant as disseizer, unless 
he plead non tenure, a writ of entry declaring on his own seizin. 
A fortiori, if he enter and the tenant persist in holding the 
parsonage. 

Suppose the commonwealth seized of a township of land and 
granted it to certain proprietors, and direct in the grant that 4; 
be for the ministry. ‘bere is then no incorporation as a town, 
and no minister. ‘The place is afierwards incorporated and a 


1 Vide Rast. 193, b, for a form in the Post when the predecessor died. 
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protestant minister regularly settled. In whom was the fee 
simple until the settlement of the minister? Was it in the 
proprietors as granted to them for the use of the ministry? 
Would such grant be void, as the cestui que use did not then 
exist? Or was it a grant for the use of the proprietors until 
there was a minister, and after to the use of the minister and 
his successors? Or did the commonwealth remain seized until 
there was a ministry, and they become seized by virtue of the 
grant considered as a levislative act? Or was it in abeyance? 
It could not be in abeyance unless the fee passed from the 
commonwealth, and it could not pass until some person took it. 





ART. I1I.—RULES OF EVIDENCE. No. 8. 
THE ADMISSION OF HUSBAND AND WIFE. 


Tue Roman Law, and, as derived from that source, the law 
of Scotland and of all continental Europe, jealous of testimony, 
excludes all from testifying who are united by the ties of rela- 
tionship, of friendship, or of mutual dependence and support.’ 





? Quum nemo censeatur testis idoneus in causa ubi interest ejus alteru- 
trum vincere: consequens est, ut nemo admittendus sit in causa vel 
propria, vel socii. Ut merito repellantur pater in causa filii, filius in 
causa patris, aliique pcotestati vel imperio alterius subjective, vel domestici. 
Ut patroni, tutores, curatores in causa clientis, pupilli, minorisve sui testimo- 
nium dicere non possunt. Ut suspecti etiam sint amici et inimici nec non, 
qui jam antea in eum reum dixerunt testimonium. Heineccii Elementa 
Pandectarum, pars IV. § CXL. 

By the old Scotch Law, those of the same clan, the baillie, he that wore 
the livery or was of the counsel of his lord, his servant, or tenants, &c. 
were excluded, as well as those connected with him by consanguinity or 
affinity within the fourth degree. Glassford’s Evidence, 421-2. 

By the Mahommedan Law, evidence in favor, whether of a son or grand- 
son, of a father or grandfather, cannot be received. Uncles and brothers 
are not excluded froin giving testimony for or against each other. 

The Sonnites eject ail testimony between husband and wife, but the 
Striites adopt a different course. Slaves cannot be witnesses, because tes- 
timony is of an authoritative nature ; and asa slave has no authority over 
his person, he can have none over others. Mills’ History of Mahomme- 
danism, ch. 5, p. 359. 
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The host and his guest, the friend and enemy, the master and 
servant, the landlord and tenant—all those connected by con- 
sanguinity or aflinity—all, in fine, from whom information as 
witnesses would be most probably derived, seem, as if for that 
very cause, rejected. 

Reasoning from that inordinate fear of pecuniary interest, 
which forms so striking a characteristic of the English Law, it 
might naturally be inferred, that its rules of exclusion would be 
as rigid as those of the civil law. Error may be scientific— 
madness may be logical, erring only in the premises upon which 
its false reasoning is based. ‘The common law, formed by the 
accidental opinions of different minds in isolated cases—and 
without the slightest attempt at generalizing—precludes all 
reasonable expectation of science or logic in its principles, or 
of symmetry or consistency in its several patts. While, there- 
fore, the slightest pecuniary interest is excluded, all the rela- 
tions of life, with but one and that perhaps an accidental’ ex- 
ception, are received as witnesses in all cases and under all 
circumstances. 7 

“ Husband and wife” are not allowed to be evidence for or 
against each other * * * principally because of the union of 
person ; and therefore, if they were admitted to be witnesses 
for each other, they would contradict one maxim of law, 
““nemo in propria causa testis esse debet:” and if against 
each other, they would contradict another maxim, “ nemo 
tenetur setpsum accusare.”’* 

In the case of the party, it has been seen that his interest 
affords no sufficient ground for exclusion or exemption. The 
affection one feels for another, whatever may be the relation- 
ship subsisting, can never be presumed greater than, or even 


? Accidental —How near the wife came to being received as a witness 
may be seen in one of the earlier cases. 

‘It is informed that C, one of the defendants examined his own wife as 
a witness ; it is therefore ordered, that the plaintiff may take a subpena 
against her in his behalf; and if C will not suffer her to be examined on 
the plaintiff’s behalf, then her examination on said C’s part is suppressed.” 
Cary’s Rep. 135. 12 Vin. Abr. Evi. 2. 

2 1 Blacks. Comm, 443. 


VOL. XV.—NO. XXX. 24 
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equal to, that which he feels for himself. The common law 
assumes its equality. Were it so, the reasoning, which justifies 
the admission of the party, equally justifies the admission of 
the husband or wife of the party. 

But the common lawyer, not satisfied with this fanciful and 
imaginative union of person, would rest his argument on views 
of public policy and general expedience, derived from the rela- 
tionship itself. 

“There are some instances where the law excludes par- 
ticular evidence, nor because in its own nature it is suspicious 
or doubtful, but on grounds of public policy and because greater 
mischief and inconvenience would result from the reception 
than from the exclusion of such evidence ; on this account it is 
a general rule that the husband and wife cannot give evidence 
to affect each other, either as it seems civilly or criminally. 
For to admit such evidence would occasion domestic dissension 
and discord ; it would compel a violation of that confidence, 
which ought, from the nature of the relation, to be regarded as 
sacred ; and it would be arming each witlf the means of offence, 
which might be used for very dangerous purposes.”’ ' 

It may then be worth our while to scrutinize with some little 
eare the grounds of that supposed policy, which requires the 
exclusion of evidence in its own nature neither suspicious nor 
doubtful. 


The testimony of the wife will be either for or against the 





1} Stark. Evi. 103. The reasons for exclusion, as laid down in the 
several text books on the subject, differ but little. 

Phillips says, (vol. 1, p. 63,) “the reason is founded partly on their 
identity of interest, partly on a principle of public policy, which deems it 
necessary to guard the security and confidence of private life, even at the 
risk of an occasional failure of justice.” So Coke says, “ it might be the 
means of implacable discord and dissension between them, and the means 
of great inconvenience.”’ Co. Lit. 6, b. 

In the civil law, the same exclusion exists with a somewhat analogous 
reason. 

‘« Wives and children are not admissible against husband and parents ob 
reverentiam personarum et metum perjurii.’’ 2 Ersk. Ins. 979. 

lt would seem, however, that the wife was examined in preliminary 
examinations in criminal cases. 8 For. Quar. Rev. 281. 
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husband. If for the husband and true, or if for the husband 


and false, there would seem to be no danger, from that cause, 
. of discord or dissension—the danger to be guarded against by 
the exclusion. 

What is assumed in and by the reason of exclusion is, that 
the testimony of the wife, (if she be the witness,) in the cae 
supposed, will be adverse to the wishes and interest of the 
husband, and, vice versa, that its utterance will induce discord 
and dissension. 

The testimony here proposed, being assumed to be adverse 
to the interest of the husband, and to that of the wife, so far as 
their identity of interest extends—will be either true or false. 

If false, and against the interests of the wife so far as her 
interests are coincident with those of the husband—then, most 
manifestly, domestic felicity must have passed away—the twain 
must long ago have ceased to be one flesh. The very hypo- 
thesis of perjury by the wife—of perjury with all its dangers, 
for the express purpose of dissarving the husband, shows that 
all the reasons urged for exclusion have lost their applicability. 

Their interests being usually identical—whenever dissension 
is presumed to arise from the circumstance that the testimony 
of one is adverse to the interest of the other—such testimony, 
being that of an unwilling witness and being true, is manifestly 
evidence upon which the utmost reliance may be placed. The 
testimony of the wife being against her own and her husband’s 
interests and true, and known by him to be true, will it intro- 
duce or even tend to introduce implacable dissension? The 
father or the son, the brother or the sister, are every day called 
as witnesses, and no evil whatever ensues. Litigation neces- 
sarily implies testimony variant from and opposed to the re- 
spective interests of the several parties in the cause ; yet how 
rarely does a witness excite any ill will by uttering the truth. 
Were the supposition correct, the peace of society would be 
destroyed by the very means adopted for its preservation. The 
testimony in this case being uttered in accordance with the fact 
and in obedience to the law, and being known to the husband 
to be true—will domestic peace thereby be destroyed—im- 
placable dissensions arise? Is the husband one whose affec- 
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tions are lost or even weakened by uttering the truth: If so, 
they are hardly worth preserving. If so, his children, who are 
equally under his control while under his roof, should be ex- 
cluded. 

Bat if our proposed reforms are carried into effect, the hus- 
band will likewise be a witness. Being a witness, bis testi- 
mony coincides or conflicts with, in a greater or less degree, 
that of his wife. If they testify truly and in accordance with 
each other, no dissension, unless from such coincidence of tes- 
timony, can arise. If they differ, then the presumption is that 
the husband will perjure himself, and oppress and abuse his 
wife for not doing the same. ‘The evil thus dreaded, what is 
the probability of its occurrence? The truth is known to both, 
and from the intimate relations subsisting between them, neither 
can have any question, as to what will be the testimony of 
the other. - What greater check on mendacity, if both are wit- 
nesses—and if not, on dishonesty, than the knowledge that all 
attempts at either may be exposed, and that too from a source 
entitled to the utmost confidence. He knows that his wife will 
state the truth—that such statement, being against her own as 
well as his interests, will be entitled to and will receive super- 
ordinary credit—that, if a witness, his own testimony, besides 
being false, will, from its tendency, as well as from his own 
station in the cause, be looked on with suspicion—knowing 
this, will not this very knowledge deter him alike from perjury 
or dishonesty ? 

Suppose a brutal and wicked husband, irritated because his 
wife has uttered the truth, (what a cause for irritation!) should 
on this account abuse his wife, is that a reason for her exemp- 
tion from testifying? Because the wife may be abused for 
performing a legal duty, is that a reason for excusing her from 
so doing? If it answers for one, it may for all duties ; if for 
one person, it may equally for all persons. Is the law to 
yield to the temper of an abandoned man? Suppose ill treat- 
ment may occur in rare and casual instances, will it be the usual 
and ordinary result ; for the law is framed to meet the general 
and usual course and not the exception? If it may be rea- 
sonably anticipated to occur in the majority of cases, what is 
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the moral situation of that community, where eternal dissension 
in families is presumed usually to arise from the utterance of 
truth by either adverse to the other? If these anticipations 
are not correct, then such legislation would be for the excep- 
tion and not for the rule. 

If correct, then arises a contest between the supremacy of 
the law and the supremacy of a wicked and tyrannical hus- 
band, and the law yields because it cannot adequately protect 
the wife in the discharge of this legal duty. Because, while 
able to afford that protection in every other case, in this, it 
finds itself weak and inefficient ; and therefore the family peace 
of the wrongdoer is to be protected at the avowed and delibe- 
rate expense of justice? What, stripped of all disguise, is the 
argument? The husband wishes to do wrong; the wife, by 
her testimony, can prevent it, she alone knowing all the facts ; 
the law excuses her—does injustice—for fear, if its own decrees 
are carried into effect—if, what of all things is desirable, justice 
be done—that the peace and happiness of the family of the 
objector, so averse is he to such results, will for ever be de- 
stroyed. Whiat is the law from which, or what is the people 
among whom, such results from such a cause are anticipated ? 

“It would compel the violation of that confidence, which 
ough, from the nature of the relation, to be regarded as 
sacred.”’ Confidence, which ought to be regarded as sacred, 
ought not to be violated. Such is the truism which lies at the 
foundation of the rule. The objection assumes the truth of 
the testimony proffered, for if not true, no confidence is vio- 
lated. ‘The contract, whether entered into in the presence of 
the wife or any one else, should be enforced alike in each case. 
Tie crime, whether committed in the presence of the wife or 
the stranger, equally deserves punishment. No matter by 
whom the facts are established—when once established, the 
law should take its course. ‘The objection admits that it can, 
but asserts that it is inexpedient that the truth should be 
proved by this evidence. The objection to hearing this evi- 
dence, the reason for nullifying the law, is that the confidence 
between the parties to the marriage contract should not be vio- 


lated. ‘The facts to be proved are such as may be legally 
24* 
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established by al] other witnesses—such as are necessafy for 
the enforcement of the law and the preservation of the rights of 
others—such as are required in a judicial investigation—and such 
as, if proved by others, violate no confidence whatever arising 
from this relation. The objection is not to the matter proved, 
but to the manner by which it is proved. The violation, if 
any, consists in the simple utterance of truth onerous to the 
party objecting, and establishing facts, the proof of which will 
be followed by such results as the law has ordained. Whose 
is the confidence thus violated? That of wrongdoers or of 
felons—it may be. Is it desirable that the felon should have 
either confidants or accomplices? The law should afford no 
aid direct or indirect; it should oppose every obstruction, every 
hindrance to the commission—every facility for the detection 
of crime. By its exclusion cf testimony it encourages crime 
and its concealment. Were the law otherwise, the very reluc- 
tance, with which such testimony would be delivered, would of 
itself tend to deter the crime ; and the greater the reluctance, 
the greater would be the security afforded the public. By 
this rule, one of the strongest safeguards to society is at once 
abandoned, and the fireside converted into the asylum of felons. 

“It would be arming each with means of offence, which 
might be used for dangerous purposes.” The means of offence 
thus dreaded, what are they? Admissibility as a witness for 
those who may need such testimony—the liability to testify at 
the call of others—means of offence, which, if sufficient for the 
exclusion of the husband or wife, should exclude all, because, 
from the relationship subsisting between the parties, they will 
be less likely to be dangerous in this than in any other suppos- 
able case. If it be meant, that testimony unattainable from 
any other source may be elicited, it is the reason of all others 
why it should be compelled. The means of offence being in 
this case the truth, for what purposes can it be used? For 
those for whicl: all testimony is used and for those only. The 
testimony is true, necessary for the protection of the rights of 
others, and would be called for to protect those rights, but is 
excluded because the law considers such a purpose dangerous. 

An unwillingness to do justice is considered a valid objec- 
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tion to receiving testimony by which alone it may be done. 
The peace and happiness of felons is thus openly preferred to 
the enforcement of contracts and the preservation of the laws. 
The contract made—the crime committed in the presence of 
the son or daughter—the one is enforced, the other punished ; 
in that of the wife, dishonesty succeeds and crime escapes. 
Nor is this all. ‘The very relation may be entered into for the 
purpose of evading the Jaw.’ A debt is due—a crime is com- 
mitted—the only witness by whom the facts in the case can 
be established, is a female,—the cause presses—the female 
is subpcenaed—the dishonest gains of the scoundrel are about 
being disgorged—the halter is already in imagination pressing 
the neck of the criminal—there is but one way of escape,—he 
marries the witness and laughs at the law with impunity. 
Thus far the testimony of the husband’ or wife, as the case 
may have been, has been assumed as adverse to the respective 





1 The wife of the defendant in a suit cannot be examined as a witness 
for the plaintiff without the defendant’s consent, though it appear he mar- 
ried her after she was actually subpenaed to give evidence in the case. 

Best, C. J. “I will allow the witness to be examined if the defendant 
consents, but not without.” 3 Car. & Paine, 558. Pedley v. Wellesley, 
Esq. Best, J. was more liberal than Hardwick, C.J.,who would not suf- 
fer a woman to be a witness though her husband consented, Rep. Temp. 
Hard. 264. There was no danger in the permission, as having married to 
exclude the truth, he would be little likely to consent. 


2 “ A woman living with a man as his wife has precisely the same interest 
as if she were his wife. * * Atter Lord Kenyon refused in a case of life and 
death to permit a woman living with a man as his wife to give evidence to 
protect her life, I shall not admit her as a witness for the purpose of pro- 
tecting his property.” Per Best, C. J. at Nisi Prius, 3 Car. & Paine, 238, 
This case was overruled in 4 Bing. 610, Bathers v. Golendo, where it was 
decided, that a kept mistress is competent to give evidence for her protector, 
although she has appeared in the world as his wife. 

If the law of husband and wife be correct, the decision, by which the mis- 
tress is received, is most clearly erroneous. The more legal ties, which 
bind the husband and the wife, are not easily dissolved. Not so with the 
mistress ; the existence of that union is entirely dependent on the whim 
and caprice of her protector. The danger of falsehood from a witness so 
situated is infinitely greater than from the wife, because her inducements 
are greater. She knows that the slightest act on her part may dissolve their 
union—and if anxious to preserve it, she has stronger motives to swerve 
from the truth to aid him, than the wife, who is less dependent upon her 
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interests of each other. But shey may either require the testi- 
mony of the other for the purposes of self-protection. If so, the 
danger of perjury suffices for exclusion. In the case of the party, 
its insufficiency as a reason has been seen ; in the case of the wife 
of that party, it-is still more apparent. ‘The danger, therefore, 
arising from this source, will not be any further considered. 

But whether the reason, such as it is, exists or not, the law 
still remains unchanged. The marriage relation is dissolved 
either by divorce or by the death of one of the parties ; the 
husband or wife are equally incompetent to testify to any 
occurrences which happened during the existence of that rela- 
tion, as if no such fact had intervened. In the case of Munroe 
v. Twisleton,’ which was an action of assumpsit for the board 
and lodging of an infant child of the defendant, Mrs. Sanddon, 
who, at the time of making it, was the wife of the defendant, 
but who had since been divorced from him by act of Parliament 
and had married again, was called as a witness for the plaintiff, 
but rejected. Whatever might be the testimony of the witness, 
it is obvious that no domestic dissension could arise, if adverse 
to the former husband ; that no reasonable fear of perjury, if in 
his favor, existed as reason for exclusion. If then she were 
the only witness by whom the facts could be proved, here is a 
failure of justice—with what justification is yet to be seen. 

‘‘ Miserable indeed would the condition of the husband be, 








husband. The greater the dependence on one part, the greater the danger 
of perjury—to say nothing of the absurdity, of investing a woman in this 
situation with a degree of credit, which the law refuses to the wife. 

It would seem that if the mistress can be safely received, a fortiori can 
the wife be admitted. 


1 Peake on Ev. App. XLV. “1 remember, in a case in which I was 
counsel, Lord Alvanly refused to allow a woman after divorce to speak to 
conversations which had passed between herself and her husband during 
the existence of the marriage. 1 am satisfied with the propriety of that 
decision, and I think that the happiness of the marriage state requires that 
the confidence between man and wife should be kept for ever inviolable.” 
Best, C. J.,in Ryan & Moody, N. P. Rep. 198, referring to the case of 
Munroe v. Twisleton above cited. In the case last referred to, Doker v. 
Hasler, it was decided that the widow could not be asked to disclose con- 
versations between herself and her late husband. 
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if, when a woman is divorced from him, perhaps for her own 
misconduct, all the occurrences of his life, entrusted to her 
while the most perfect and unbounded confidence existed be- 
tween them, should be divulged in a court of justice.” ' Nothing 
but the truth is here to be divulged—they being occurrences 
entrusted by the husband to the wife. There is nothing in 
the occurrences themselves, which forbids their proof in a court 
of justice. Indeed the law is solicitous that they shall be 
divulged. The situation of the husband, is no more miserable 
when unfavorable circumstances, which are required in a judicial 
investigation, are proved by one than another. The fact, that 
these circumstances were entrusted, while the most perfect con- 
fidence existed, proves that they are entitled to the highest 
credence; it shows the value of the testimony. The misery, 
so pathetically deplored, is neither more nor less than that 
which a dishonest man must feel, at hearing the truth and re- 
ceiving justice—misery amply suflicient, in the eye of the 
learned Judge, for exclusion—in that of the unlearned layman, 
the most convincing argument for admission. 


EXCEPTIONS. 


Notwithstanding the supposed friendship between husband 
and wife, that friendship may pass away and they may litigate 
inter sese, as well as against others. Excluded when the rights 
of others are involved, is either received when his or her own 
interests are concerned ? 

A refusal to hear would be to permit the severest injuries to 
be inflicted with impunity by each on the other—unless by 
some fortunate accident a witness should be present. ‘The 
wife, accordingly, in case of personal abuse, is now * received as 
a witness in all stages of the proceedings—as otherwise she 
would be unable to protect herself from her husband’s ill usage. 





2 Per. Lord Alvanly in Munroe v. Twistleton. 


* 5 Green|. 407. Soule’s case. The earlier authorities permitted the wife 
to be a witness to ground the prosecution—but refused to receive her as a 
witness on the trial. 1 Ves. 49. Sedgewak v, Watten, T. Ray. 1, Mary 
Griggs's case. 
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Were the wife called as a witness for another, the danger of 
implacable discord and dissension would be regarded by the law 
as a reason for exclusion. But is not the danger of dissension 
greater, when the wife swears against her husband in her own 
than in the cause of another? In the one case she is compelled, 
though reluctantly, to testify—in the other, it is her voluntary 
act. Whether she succeeds or not in her own case, will not 
ill feeling necessarily arise? The offence being the same—the 
punishment the same—which would the husband be most likely 
to forgive—voluntary or compulsory testimony, by means of 
which the same amount of suffering is to be inflicted? The 
latter, unquestionably. Nor is this all. The wife, received as 
a witness to support her own charge, has all the feeling which 
interest and revenge ever give—when called for a stranger, her 
situation is widely different—whatever interest or feeling she 
has being in favor of her husband. The bias, under the influ- 
ence of which, her testimony would be delivered, would vary 
in the two cases—in the one against—in the other, in his favor. 
He would sooner forgive her testimony in the latter than in the 
former case. Yet in the latter case, the witness is carefully 
excluded. 

Admissible and proper as may be this evidence for the pro- 
tection of the wife—the object proposed may not be obtained— 
the ill treatment of the husband may be so great, that a divorce 
is the only remedy which will effectually protect the wife. 
Litigation for protection. Litigation for divorce—the latter is 
far the most important in its results. The wife applies to the 
law, for protection from the personal abuse of the husband— 
the marriage relation is not thereby dissolved. The abuse of 
the husband can be no longer endured—and she applies for a 
divorce. Heard in the first instance as a witness to facts, which, 
whether true or false, cannot but increase the ill will of the 
husband—and which, not being followed by a separation, expose 
her more than before to his abuse—now, when if a divorce is 
granted, a separation ensues and she will be beyond the reach 
and control of the husband—now, when if successful, there 
will be an end to all family dissension by the dissolution of the 
family,—she is refused. 





— 














—— 
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The wife has received—the husband may require—the pro- 
tection of the law. ‘The rights of the husband may be violated 
and he may be the only witness to their violation—he may see 
the adulterer in the arms of his wife, and see in vain,' unless he 
will bring another to witness with him his own disgrace. Per- 
sonal abuse may be passed over and forgotten—this never. 
That abuse may take place in the presence of his family, whose 
testimony may be used against him—but adultery is emphati- 
cally the crime of concealment. The fear of destroying domestic 
peace’ and of introducing discord, which loses its influence as 
a reason for exclusion, when that peace has been destroyed by 
a passionate and despotic husband, is seen to be utterly power- 
less and insignificant, when the wife has inflicted deeper wounds, 
than are ever caused by personal violence. 

The husband excluded—the adulterer and the adulteress 
exempted from testifying, where the adulterer is on trial or the 
husband is litigating for a divoree—how stands the law, when 
the question of the legitimacy of the issue of that adulterous 
intercourse is to be settled? Why, as might be anticipated, 
when the law, like the offspring, is of uncertain paternity. 
The husband not admitted to convict the adulterer or the adul- 
teress, “ because it would be against common decency and good 
manners that such evidence should bz received,” *— the wife, 
probably for the same reason excluded, when the husband 
applies for redress,—when the question of paternity is raised— 
is received from the necessity of the case to prove the criminal 
connexion.‘ ‘The wife, a witness from necessity to prove this 








1 State v. Gardiner, 1 Root. 485. In which it was decided that in a 
prosecution against the adulterer, the husband could not be a witness. 

2 5 Greenl. 408. Soule’s case. 

3 11 Mass. 442. Canton v. Bentley. The husband is not received as a 
competent witness to prove adultery on the part of the wife, even in a case 
inter alios, because ‘it would be entirely against good manners and common 
decency that such evidence should be received.’ It is undoubtedly against 
good manners and common decency that such facts should exist—but the 
crime having been committed, it is difficult to perceive why it is any more 
an outrage on good manners, for the husband to prove them, than any one 
else! The outrage is in the thing proved—not in the witness. 

‘ 6 Binney 286. Comm. v. Shepherd. 
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connexion, yet is not a witness to prove non access—it being 
against ‘‘ decency, morality and policy” that she should be per- 
mitted to prove that fact ;' or perhaps the exclusion may arise 
from some danger of disturbing the family peace by proving 
that negative fact. Necessity vs. common decency. The fact 
to be proved the same, to prove the child illegitimate, necessity 
requires the admission of the husband or wife received for that 
purpose ; common decency forbids that they should either tes- 
tify to the conviction of the adulterer. Necessary to bastardize 
the issue of that adulterous intercourse, the necessity ceases 
when the husband prays for relief from the bonds of matrimony. 
Decent, moral and politic, as it may be in the former—it be- 
comes the height of indecency, immorality and impolicy, to 
receive this evidence in the latter, case. The use to be made 
of the fact—the purpose for which it is required—renders the 
testimony of the same witness competent or otherwise, as the 
case may be. 

The admission of the wife de facto, in case of an indictment 
for forcible abduction and marriage, is another striking excep- 
tion to the general law on this subject. 

Whether the marriage be legal or not is the question to be 
established. ‘The wife de facto is received. Being the wife 
de facto, the probability in the absence of all proof is, that 
she is the wife de jure—a probability strong in the ratio of 
marriages with consent to those by force. ‘The cause comes 
on for trial. ‘To admit the wife de facto to prove that she is 
not the wife de yure—is to assume in the outset the guilt of 
the defendant—to assume the competency of an incompetent 
witness by whom they admitted his competency is to be estab- 
lished. ‘The laws of war go on the ground that neither party 
has a right to assume its antagonist absolutely in the wrong 
and itself in the right. ‘The conflicting parties stand in pari 
as to right by its laws. ‘The parties litigant stand differently 
before the Court. The wife de facto, for the purpose of ren- 
dering her admissible, is assumed not to be the wife de jure— 





1 Cowp. 594, Goodright v. Moss. Still she is competent to prove access. 
B. N. P. 113. 
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the husband guilty of the charge—and on this assumption the 
wife testifies. If this assumption can be made in one, why not 
in all cases. If to convict the husband, the marriage may be 
assumed to be null and void, why not make the same assump- 
tion, to lay the foundation for establishing his civil or criminal 
liability ? 

In this as in all disputed cases, there are two sides; if the 
wife be received to prove certain facts, because by the hy pothe- 
sis, which justifies the exception, the knowledge of the facts to 
be proved by her is confined exclusively to the husband and 
wife—then the argument arising from this necessity equally 
establishes the propriety of permitting the husband to disprove 
in this, as in all other cases, where the exception bas this found- 
ation, the testimony of the wife against him. Necessity, how- 
ever, never applies to but one side of a cause. The defendant 
must disprove the necessary but false testimony of his wife as 
best he can, by other testimony than his own. 

But the wife may fail—and the marriage be established, or 
the assault may be disproved. ‘The wife bas in these cases 
testified against her husband—and will not implacable dissension 
arise ? or, is it to be assumed, that all complaints are true—and 
will be credited—for if not true, or if being true they are not 
believed, then the danger which lies at the foundation of the 
rule, applies here with extraordinary force. 

The rule and its exceptions have been considered. The 
administration of the law must depend on the rules of evidence 
by which the facts are to be elicited. ‘The importance of 
the subject, therefore, affords ample justification for the length 
of remark in which we have indulged. J. 

VOL. XV.—NO. XXX. 25 


A. 
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ART. IV.—FREIGHT OF A MORTGAGED SHIP. 
QUESTION. 


Is the mortgagee of a ship entitled to the freight carried by 


her while mortgaged ? 


Harp y any question could be put, in which it is more diffi- 
cult to reconcile the authorities than this. In Eaton v. Jacques, 
Doug. 455, it was held that a mortgagee of a term for years is 
not liable as assignee for the rents, unless he takes actual pos- 
session and that notwithstanding the mortgage has been forfeited. 
This decision was had in the King’s Bench when Lord Mans- 
field and Vouller were judges there. In Walker v. Reeves 
Doug. 861, that decision was approved of by Lord Mansfield 
and the Court, who said that till “ the mortgagee called for his 
money, the mortgager was to be left in possession and to pay 
the interest, and it was not understood by either of the parties 
that the mortgagee should be liable for the rent.” Chinney v. 
Blackburne, 1 H. Black. 117, note, was an action by the mort- 
gagee of a ship to recover freight earned after the execution of 
the mortgage, the plaintiff having taken possession of the ship 
on her arrival home, and the delivery of her cargo: but the 
court (Lord Mansfield, Asbburst and Buller,) gave judgment for 
the defendant, holding that while the mortgagee was out of pos- 
session, the mortgager was the owner. Jackson v. Vernon, 1 
H. Bl. 114, was a case in which it was attempted to make the 
mortgagee liable for necessaries provided for the ship before he 
took possession : but the court held the cases above cited to be 
in poiut to show that the mortgagee out of possession is not 
answerable for the contracts of the mortgager: and one of the 
judges (Wilson J.) saying that the case of Chinney v. Black- 
burne was decided on the ground that as a mortgagee out of 
possession was not liable to the charges of the ship, so he was 
not entitled to the freight. After all these decisions Kenyon 
C. J., in Westerdell v. Dale, 7 T. R. 313, controverted the 
reasoning on which Eaton and Jacques was founded, and doubt- 
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ed these decisions. He says “ the instant a transfer of the ship 
is made, though by way of mortgage, the mortgagee may state 
that he was possessed,” in the same manner as assignees may 
state in trover that they were possessed of the bankrupt’s goods. 
This was in 1797. In 1819 the Court of Common Pleas, in 
the case of Williams v. Bosanquet, 1 Brod. and Bing. 238, 
5 Serg. and Lowb. 72, decided directly the contrary of Eaton 
v. Jacques, and held that the mortgagee of a lease was liable 
for rent, though he never occupied or became possessed in fact. 
This case establishes the position, that on a mortgage of a term 
of lands, the mortgagee is, by acceptance of the mortgage, in» 
actual possession before entry, so far as respects the landlord. 
By the practice in Pennsylvania, however, the mortgager fof 
lands in fee is in actual possession as respects third persons, till 
the mortgagee enters. See the case of Thobum v. the Schuyl- 
kill Nav. Co., 7 Serg. and Rawle. 

But how is the doctrine as applied to personal property? Is 
the case any stronger on the side of the mortgager of personal 
property than of a term for years? I apprehend not; but that 
by a mortgage of personal property the mortgagee is as much 
in possession of it, as he is by an absolute assignment. A 
special agreement may vary the rights of the parties in either 
case: but without that they are the same. In Clow v. Woods, 
5 Serg. and Rawle, 283-4, Duncan J. says, that in case of a 
mortgage of personal property, the legal property passes: dis- 
tinguishing it from a pawn, where the general ownership remains 
with the pawner, and only a special property passes to the 
pawnee. He says further, “in a mortgage of lands the pos- 
session usually remains with the mortgagor, and the grantor is 
entitled to receive the rents, until the grantee is entitled to de- 
mand the money: but not so of personal property.” 

I confess that my first impressions were different; but on 
tracing the authorities, | am of opinion that the case of Chin- 
ney v. Blackburne is not the law: and that the mortgagee of a 
ship is entitled to the freight earned by ber while mortgaged. 
I would add that this seems to be the evident bearing of the 
opinion of Lord Tenderden in his Treatise on Shipping, p. 
16. s. 
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ART. V—HOW FAR IS A SACRIFICE NECESSARY TO CON. 
STITUTE A CLAIM TO GENERAL AVERAGE FOR PROPER- 
TY DESTROYED? 


CASE. 


A VESSEL containing a cargo of lime sailed from Thomas- 
ton for New Orleans. On the passage, she encountered a gale 
of wind and sprang a leak—the water from the leak caused the 
lime to take fire—and as a /ast resort, in order to save the ves- 
sel, she was scuttled and sunk in shoal water—the lime being 
thereby destroyed and the vessel saved. Is the vessel subject 
to contribution for the lime ? 


OPINION. 


All the treatises on Average and all the maritime codes agree, 
that to entitle a party to contribution, his property must have 
been “ sacrificed” for the benefit of the property saved. Plain 
as this rule would seem, in its application it is found to be inde- 
finite, if not unsafe ; and the various senses in which the word 
sacrifice may be understood, has been a principal cause of 
diversity in the opinions and decisions on Average : witness the 
cases of voluntary stranding. 

The difficulty of applying the rule, is seen in the case above 
stated. It would be urged against a contribution that the cargo 
could not be sacrificed, after its destruction was inevitable—that 
the lime must unavoidably have been lost—if sunk, the water 
must have destroyed it, if suffered to remain above water, it 
must have been destroyed by fire, and it might with great force 
be asked—‘ What is the sacrifice in choosing destruction by 
water, instead of destruction by fire 7’? But strong as this rea- 
soning from the words of the rule appears, it might be equally 
well applied to the commonest cases of jettison and where the 
claim to average is most incontrovertible. Suppose a ship and 
cargo to be in such a situation, that the destruction of both is 
inevitable unless the cargo be thrown overboard—if that meas- 
ure is resorted to and the ship thereby saved, it must contribute 
for the property lost—yet there is no sacrifice in such a case ; 
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the cargo must either have perished alone or with the ship, 
and there is merely a choice of one mode of destruction instead 
of another. 

The only answer in such cases is—that the law does look to 
the mode of destruction in determining what it technically calls 
a sacrifice. We say technically, for on referring to the cases, 
we find not only choosing between two modes of loss to be a 
sacrifice, but, what is still more singular, choosing the less of 
two evils. For instance, a ship is stranded, to prevent her from 
sinking with her cargo. ‘The cargo thus saved, contributes to 
repair the injury to the ship from stranding—although here, the 
sacrifice is a benefit. 

The distinction is between destroying property and leaving it 
to be destroyed by the perils of the seas. The law looks to 
the causa proxima, and if this is the voluntary act of man, it 
is called a sacrifice. ‘Thus, in the case of the lime—although 
its loss was inevitable, its voluntary destruction was a sacrifice 
sufficient to entitle the owners of it to a contribution. 

The great authority of both Stevens and Benecke, would 
seem to be against this doctrine. Stevens,—among doubtful 
claims to general average—enumerates first, voluntary stranding 
in case of peril of shipwreck. He objects to a contribution in 
such cases. He grants that all the authorities from the Rhodian 
Laws down, are against him; but he says that the dispute is 
between custom and argument, and that custom ought to have 
no weight when inconsistent with equity. He argues that no 
specific thing is selected for sacrifice, there being no alternative, 
and that although the result may be beneficial, the intention 
must determine the nature of the claim, and he puts the ex- 
treme case of a ship expecting every moment to be dashed in 
pieces, and the crew think it prudent to run her ashore, instead 
of suffering her to be driven. “Here,” he says, “is only 
one requisite of general average, viz. distress of the ship, but 
there is no mind or agency of man employed, no voluntary 
selection of a particular thing to be sacrificed.”—(Stev. and 
Benec. by Phil. 81.) With regard to this selection of a par- 
ticular thing, it is not necessary to a claim of average as may 
be seen in a multitude of cases. Mr. Justice Washington in- 
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stances the case of goods lost by being put into a lighter, although 
it was done with the hope of saving them. Case and al. v. 
Reilly, 3 Wash. Cire. C. Rep. 298. 

Benecke (Stev. and Ben. by Phil. 81) agrees, in part, with 
Stevens. He says that if there is no alternative, so that with- 
out running ashore, all would be unavoidably lost, there should 
be no contribution, because there is no sacrifice. 

The case put by Stevens—which is not, perhaps, a fair case 
to illustrate the principle, inasmuch as he supposes the ship to 
be already driving to the shore, so that the evil incurred is of 
the same kind as the evil threatened—this case has been the 
subject of different decisions in this country and in the same 
state. In Simms v. Guerney (4 Bin. 513) the ship was driving 
to the shore in a gale, and was merely steered to the most con- 
venient place. It was holden to be a case for general average. 
A contrary decision is found—11 S. and R.61. The facts 
were sinilar, and Gibson J. says—‘* There must be a deliberate 
intention to sacrifice the thing at all events, or at least, to put 
it in a situation in which the danger of eventual destruction 
would be increased.”” Whichever of these decisions may be the 
correct one, it may be observed that the reasoning of Gibson 
J. would allow a contribution in no case of voluntary stranding ; 
and it is directly opposed to the language of C. J. Kent in 
Bradhurst y. Col. Ins. Co., 9 Johns. 9, where he says—“* When 
a ship is voluntarily run ashore, the intention is not to destroy 
the ship, but to place ber in less peril. ‘The master does an 
act, hazardous to the vessel and cargo, in order to escape from 
a more pressing danger.” Yet with regard to these cases, he 
says—“ The damages are to be borne by general average. 
There cannot be a doubt as to this rule.” Benecke adopts 
the principle, that there can be no sacrifice, when loss is un- 
avoidable. He says “If masts are cut away, at a moment, 
when, without that remedy, all would be irretrievably lost, it is 
clear that no sacrifice is made, since that which has already lost 
all value, cannot be sacrificed. This is not so, with regard to 
goods thrown overboard, when, without that act, all would be 
irrecoverably lost, for those goods might have been preserved, 
if, instead of them, other goods had been thrown away.” (Stev. 
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and Ben. by Phil. 97.) The reasoning of Benecke, besides 
being opposed to the authorities, in cases of voluntary stranding, 
would lead to this absurd result, viz. that if half the cargo 
is thrown over, there shall be a general average, and the ship 
shall contribute—but, if it is necessary to throw over the whole 
cargo, to save the ship, the ship shall not contribute—for, in 
such case, it cannot be said, that the lost goods might have 
been preserved, if others had been sacrificed in their stead. 

The error, in such cases, is in making the hypothesis, that 
loss is inevitable,-—an hypothesis which is, perhaps, in no case 
admissible. The law takes no account of the degrees of peril. 
The destruction of property can never be justified, until danger 
is imminent, and when thus imminent, degrees are not to be 
measured—if it might be urged against a contribution for the 
cargo of lime, that its value was nothing, because its fate was 
inevitable, it might, with as much propriety be contended, in a 
cominon case of jettison, that only half, or a quarter of the value 
destroyed, should be restored, because, under the impending 
danger, the chances of destruction were twice, or four times 
the chances of preservation. Such reasoning the law rejects. 
There would be manifest absurdity, in admitting the judgment 
of man, to estimate such chances. And if degrees of danger 
are not to be measured, neither should there be a distinction in 
case of inevitable danger, which is itself nothing more than the 
last degree. Between the least peril that would justify a sac- 
rifice, and an extreme peril, there is a wide interval ; from this 
extreme peril, to certainty of loss, there is but a single step, 
and it can hardly be supposed, that the law will take notice of 
this one—disregarding the other ninety and nine. ‘The justice 
which allows the full value, for property destroyed in such 
danger, that no one would have given a dollar for it, would 
allow the same compensation, although the loss were regarded 
as quite inevitable. 

Another question might be suggested, with regard to a con- 
tribution for the cargo of lime which is readily disposed of. It 
might be objected—that the loss of the lime did not benefit the 
ship—that it was in no way tnstrumental to the preservation— 
in short, that its destruction did no good, and was not desired. 
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Tais is all true, but the answer is obvious. The scuttling was 
the act which preserved the vessel—the loss of the lime, was 
the consequence of this act; as such, it would have been a 
subject for contribution, even though the loss could not have 
been anticipated. It comes under the rule of incidental damage, 
and is to be made good, on the same grounds as any incidental 
damages to a ship or cargo, in effecting a jettison. 
W. C. A. 





ART. VI.—REVISED STATUTES OF MASSACHUSETTS. 


The Revised Statutes of the Commonwealth of Massachusetts, 
passed November 4, 1835; to which are suljoined an act 
in amendment thereof, and an act expressly to repeal the 
acts which are consolidated therein, both passed in Febru- 
ary, 1836 ; and to which are prefixed the Constitutions of 
the United States and of the Commonwealth of Massachu- 
setts. Printed and published by virtue of a Resolve of Nov. 
3, 1835; under the supervision and direction of THeron 
Mercatr and Horace Mann. Boston. Published by 
Dutton & Wentworth, State Printers. 1836. S8vo. pp. 
1007. 


[x a former number of our Journal, (American Jurist, vol. 
13, p. 344,) we took occasion to examine, at some length, 
those parts of the Report of the Commissioners, appointed to 
revise the Massachusetts Statutes, which bad then been pub- 
lished, and also to give a sketch of the history of the revision, 
so far as it had then proceeded, together with a statement of 
the measures contemplated in relation to its final completion. 
Since that time, this great and important undertaking has been 
brought to a close; and we now propose to take up and con- 
clude the history of it, as a work of legislation, and also to 
examine, with as much of detail as our limits will permit, the 
improved state to which, by means of it, our statutory law has 























1836. | Revised Statutes of Massachusetts. 295 


been advanced. At the time the article abovementioned was 
written, three parts of the Report, namely, Parts IL., III. and 
IV., had been completed by the Commissioners, and by them 
laid before the General Court, at its session which commenced 
in January, 1835. The two branches appointed a joint com- 
mittee of forty-eight members, to examine the report, with the 
expectation that Part I. would be completed and reported, and 
that the whole might be examined by the committee, and 
receive the final action of the legislative body then in session. 
The committee proceeded to the task assigned them, and com- 
menced the examination of Part Il. It soon became evident, 
however, that the committee would not be able, within the 
period of an ordinary session of the legislature, and in connexion 
with the other legislative business necessary to be attended to, 
to complete the examination even of those parts which were 
then prepared. The committee was therefore discharged, 
when they had gone through with Part Il. A new committee 
of twenty-seven was appointed to sit after the adjournment, for 
the purpose of examining the report; and the legislature was 
prorogued to the second day of the next September, for the 
purpose of receiving the report of the committee, and of acting 
upon the Revision, which should thus be presented to them. 
The new committee commenced their session, in the senate 
chamber, on the 24th May, 1835, and, on the Ist of August 
following, having gone over the whole report, they adjourned 
to meet again on the 26th of the same month. We have 
already remarked upon the extent of the authority conferred 
upon the commissioners: (Am. Jur. vol. 13, p. 361.) That 
of the first committee, to which the committee in the recess 
succeeded, was, in the language of their own resolution, “to 
consider and report such alterations of the Report of the Com- 
missioners or of the existing laws, as they may judge expedi- 
ent.”” With the authority of the commissioners, as manifested 
in their report, and the authority of a legislative committee, the 
committee on the Revised Statutes were clothed with ample 
powers, both of revision and of initiatory legislation. In the 
examination of the Commissioners’ Report, each section was 
read in course by the chairman or clerk, and the members 
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made such motions for amendment, or propounded such ques- 
tions for explanation, as occurred to them. Amendments of a 
trifling character, or for conformity, were generally made, on 
the reading. ‘Those, which were of a more important charac- 
ter, were proposed in writing, and referred either to a sub-com- 
mittee, or to the commissioners, but most commonly to the 
latter. ‘The commissioners were present with the committee 
and took part in the discussions. ‘The course of proceedings in 
the committee was as follows: first, the commissioners made 
their reports upon such amendments as had been referred to 
them, which were then acted upon by the committee, and 
accepted, rejected, modified, or recommitted; second, sub- 
committees made their reports, which were in like manner 
disposed of; and lastly, the committee proceeded with the 
reading of the report. ‘These proceedings were duly entered 
in a journal which was printed from day to day. Previous 
to the adjournment, the committee directed the amend- 
ments adopted by them to be published in a form corres- 
ponding with the printed reports of the commissioners. 
They also directed three copies of the Revised Statutes, as 
amended by them, to be prepared for the legislature ; one copy 
for each branch, to be retained in the same, and the other copy 
to be prepared in separate chapters, to pass between the two 
houses, in the ordinary manner of bills. The amendments 
reported by the committee, when printed separately, made a 
volume of 170 pages octavo, of the size of the commissioners’ 
report. It is not too much to say of the labors of the commit- 
tee, that, whether regarded as supervisory of the labors of the 
commissioners, or initiatory to new legislative provisions, they 
were in the highest degree important and satisfactory. ‘The 
task of supervision, which they had to perform, was extremely 
laborious. It required no less of each member than to go over 
the whole statute law, and to examine critically the original 
statutes in connexion with the commissioners’ reports. The 
amendments adopted by the committee bear abundant testi- 
mony to the faithful manner in which this part of their duty 
has been performed. ‘Their other functions, as a general legis- 
lative committee, were no less important. Many statutory pro- 
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visions, which had in some measure become obsolete, were 
retained by the commissioners, who felt themselves more 
called upon to suggest ‘ contradictions, omissions or imperfec- 
tions,” than to lop off excrescences, or to repeal obsolete and 
dead provisions. In this branch of their duty the comwittee 
were equally assiduous and equally successful. We shall 
speak of the alterations of the committee, in the way of legis- 
lation, when we come to speak of the state of the law as left 
by the revision. 

The legislature assembled, at the time fixed upon, namely, 
the second day of September last, for the purpose of consider- 
ing and acting upon the Revised Statutes as reported to them 
by the committee. ‘Their first step was to discharge all the 
standing committees of both branches, except such as were 
absolutely essential to the business of legislation, in order that 
no other business should divert their attention from the great 
work before them. In the legislature of Massachusetts, the two 
branches mutually agree upon the terms of a proposed enact- 
ment, before the bill is ordered to be engrossed. The engross- 
ing consists in enrolling it upon sheets of parchment of a par- 
ticular shape and size, provided by the Secretary of the Com- 
monwealth, in whose office and under whose direction, bills are 
engrossed. At the end of each session, the acts, which have 
been passed, are bound into a volume, instead of being pre- 
served in rolls. The committee on the Revised Statutes re- 
ported them in chapters, each chapter by itself, corresponding 
to an ordinary bill, with the single exception, that the first 
chapter only of each part was preceded by the usual enacting 
clause, in conformity with the intention of the commissioners, 
to divide the whole work into four statutes, corresponding with 
the four parts. The chapters thus prepared and reported by 
the committee were laid before the senate, which commenced 
its action upon them, in precisely the same manner, as if they 
had been so many bills ; and, when ordered to be engrossed in 
that branch, they were sent to the house of representatives, 
where they were treated in the same manner. When the two 
branches had agreed upon the form in which each chapter 
should be engrossed, it was sent to the Secretary’s office, and 
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there engrossed. When engrossed, the several chapters were 
returned to the House of Representatives, and after having 
been examined by the committee on engrossed bills, of that 
branch, were sent to the Senate, and after an examination by 
the committee of that branch, were sent to the Lieut. Gov- 
ernor—acting Governor of the Commonwealth—for his ex- 
amination. When examined by him, they were deposited in 
the Secretary's office. 

It was the original intention of the legislature, that the entire 
revision should constitute four statutes, and that whén the 
chapters constituting a part had been engrossed in concurrence, 
that part should be enacted and receive the signature of the 
presiding officers of both branches, and be presented to the 
Governor for his approval. It was found necessary, however, 
to merge the whole in a single statute, in order to get rid of 
the difficulties, that would otherwise attend the referring from 
one part to another, the commissioners having throughout the 
revision, in referring from one part to another, considered the 
several parts as connected together, and as constituting one 
work, although they expected them to be enacted as four sepa- 
rate statutes. ‘The four parts were therefore amended into a 
single statute; and when the several chapters had all been 
engrossed in concurrence, they were united together, and, thus 
forming one statute, received the signatures of the presiding 
officers of both branches, and were presented to the Lieut. Gov- 
ernor for his approval, November 4th, 1835. 

We have been thus particular in tracing the history of this 
revision, both for the sake of preserving it as a thing in itself of 
interest, and for the purpose of giving to other States, while 
we afford them the example, the means of following it. We 
have also a further reason. It will enable our readers to com- 
prebend the merits of a misunderstanding, which arose between 
the Lieut. Governor and the two houses, in relation to the 
propriety of requiring him to approve or reject the entire revi- 
sion. A few days before the end of the session, the Lieut. 
Governor, by message, requested the two branches to lay 
before him the fourteenth chapter, in the form of a separate 
statute, in order that it might be returned with his objections. 
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That chapter contained a provision, which confined the opera- 
tion of a statute, by which the limits of the several jail yards 
were extended, and which was retrospective, as well as prospec- 
tive, in its original form of enactment, to contracts entered into 
subsequently to the date of its passage. ‘This part of the 
chapter the Lieut. Governor objected to. ‘The two houses 
declined enacting the 14th chapter by itself; and thus the 
Lieut. Governor was reduced to the necessity of approving or 
rejecting the whole Revised Statutes in one mass. He chose 
the former course ; but at the same time sent the two houses a 
message, in which he protested against the course, which they 
had chosen to pursue. In this message, His Honor makes use 
of the following language: 

“The effect of this oversight” (alluding to the fact, that, 
although the several chapters of the Revised Statutes had been 
regularly sent to him for examination, they had never been 
officially communicated to him,) “ naturally is to destroy the 
influence of the executive branch of the government, in the 
enaction of the whole body of the Revised Code. Who can 
presume to read over, even cursorily, these laws, in the brief 
term of five days, as limited by the constitution? But for what 
purpose are the laws submitted to the chief magistrate? What 
is his duty by the constitution? If he have ‘ any opsectTion,’ 
then he is to return the bill with his objections in writing. By 
declining to send to me the 14th chapter by itself, I am pre- 
vented from acting upon it by itself. Iam compelled to sign 
and approve an act which [ disapprove ; or I must adopt the 
alternative, and decline to place my signature to the code itself.” 
“ Had it pleased the legislature to have granted to my request, 
what perbaps I had a constitutional right to demand of them, 
and sent me the fourteenth chapter, in the usual separate form 
of an act, I should have returned it not approved, and for the 
reasons | have stated. Such was not their pleasure. Has 
then the chief magistrate been permitted to exercise his un- 
doubted rights in this matter, as conferred by the constitution ? 
Has not his power, in relation to this code, been annihilated to 
all practical purposes, by refusing to allow him to act upon 
these important affairs, except only in the mass? Was it ever 
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contemplated by the framers of the constitution, that the chief 
magistrate of the commonwealth should have less influence in 
the enactment of Jaws, than any member of either branch? 
But is it not so?) What member has been prevented from 
expressing his assent or dissent upon every chapter separately 
or collectively? If this is to be construed as a precedent for 
succeeding times, then is the executive power of Massachu- 
setts, in this respect, a name only. 

* Notwithstanding that this rightful demand has been thus 
denied, yet, reflecting upon the possible consequences of re- 
turning the whole code, without approval ; the great waste of 
time, labor and money, if it should be lost, and the disappoint- 
ment of the hopes of the people in such an event; determining 
on my part to avoid all appearance of raslness, precipitancy, 
or self-well ; and remembering, also, that, before the code will 
go into operation as a law, an opportunity will be afforded to 
examine, amend or repeal its provisions, have induced me, 
though with great reluctance, to submit, for the public good, 
to the constraint, which has been imposed upon me, waive my 
objections, and officially approve the Revised Statutes.” 

In this communication, the Lieut. Governor charges the two 
branches, 

First, with having sent him, in the form of a single legisla- 
tive enactment, to be approved or disapproved in one mass, a 
greater amount of legislation, than could possibly be examined, 
even cursorily, within the period limited by the constitution: 

Second, with having prevented him from acting upon the 
fourteenth chapter by itself, and thus compelling him to sign 
and approve an act, which he disapproved, or adopt the 
alternative and decline placing his signature to the code itself: 
and, 

Third, with having reduced the influence of the chief magis- 
trate, in the enactment of laws, to less than that of any member 
of either branch, by preventing him from expressing his assent 
or dissent upon every chapter separately or collectively. 

Notwithstanding this improper conduct, however, on the 
part of the two branches, the Lieut. Governor, “ reflecting 
upon the possible consequences of returning the whole code, 
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without approval ; the great waste of time, labor and money, 
if it should be lost, and the disappointment to the hopes of the 
people, in such an event ; determined to avoid all appearance 
of rashness, precipitancy or self-will,” &c. is “ induced, though 
with great reluctance, to submit, for the public good, to the 
constraint imposed upon him, and officially approve the Re- 
vised Statutes.” 

The whole of this difficulty seems to have arisen from an 
assumption, on the part of the Lieut. Governor, that his veto 
of the Revised Statutes would put an end to them, unless they 
should be passed, notwithstanding his objections, by the consti- 
tutional majority of two thirds. If this were so, then the two 
branches might constrain the Lieut. Governor, by his sense of 
public duty, to waive his objection to a single obnoxious provi- 
sion, for the sake of the great mass, against which he had no 
objections ; and this His Honor explicitly charges upon the 
two houses. On the other hand, however, this construction 
of the executive power, in the case of such an immense mass 
of legislation as is contained in the Revised Statutes, would 
enable the executive to constrain the legislature, to refrain from 
the enactment of an obnoxious provision, which, standing by 
itself, would receive a majority of two thirds of the respective 
branches, by threatening to veto the whole, if it were inserted. 
The well known character of the gentleman, who, at the period 
in question, was temporarily at the head of the executive 
branch, altogether precludes the idea of such intention on his 
part ;—although the request to the two branches, to place the 
fourteenth chapter before him, enacted separately from the 
residue of the statutes, might, in the case of a magistrate who 
had his own ambitious ends to attain by a popular veto, be con- 
sidered as pretty plainly intimating a polite threat to reject the 
whole code, unless the request should be complied with. It is 
obvious, that, if this be the real extent and operation of the 
executive veto, the charges made by the Lieut. Governor, in 
his message, are well founded; and they are charges of no 
insignificant character. ‘The doctrine in question is, therefore, 
for that, if for no other, reason, worthy of our examination ; 
but it is interesting, also, as a matter of parliamentary or perhaps 
of constitutional law. 
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There can be no doubt, that the single proposition, objected 
to by the executive, cannot become a law, unless assented to, 
notwithstanding, by two thirds of each of the two houses ; but, 
does the operation of the veto extend to other propositions 
connected, because inserted in the same bill, with the objec- 
tionable provision? If a bill containing several sections, and, 
among them, one which is obnoxious to the Governor, is re- 
turned by him with his objections to that section,—is it not 
competent for the legislative body, if unable to pass the bill 
by the constitutional majority of two thirds, to pass it by a 
major vote, without the obnoxious clause, and send it to the 
executive for approval? ‘The very statement of the question 
seems to be enough to settle it in the affirmative ; for if it were 
otherwise, it would be necessary for the legislature to enact 
every proposition, which was so far independent, as to be sus- 
ceptible of a specific independent objection, in a distinct bill, 
or run the risk of having an important measure defeated, by 
objections to some of its details, which the legislature might be 
willing to modify, according to the suggestions of the execu- 
tive. But this surely cannot be the case. At the period of 
the formation of the constitution, it was as much the custom, 
as it has since been, to include in the same legislative act many 
independent propositions ; and it can hardly be supposed that 
that was a time favorable to the unnecessary extension of 
executive power. It seems hardly credible, that any chief 
magistrate should have fallen into the error of supposing, that 
his objection to some one of ,the unimportant details of a com- 
plicated subject would, if insisted on, preclude all legislative 
action on it, unless sustained against his veto, by the constitu- 
tional majority of two thirds. But, upon no other sunposition, 
is the language of Lieut. Governor Armstrong even intelligible. 
What “ possible consequences”? could be supposed to result 
from returning the whole code, without approval, if it were 
competent for the legislature immediately to reenact it and 
again present it to the executive, for approval, without the 
obnoxious provision? Most certainly, the consequences, al- 
luded to by His Honor, in the last extract from his message, 
could never happen. The language of the constitution, in 
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regard to the Governor’s veto, is, “if he have any objection to 
the passing of such bill or resolve, he shall return the same,” 
&c.—plainly implying that the objection may be of a nature 
not to apply to the whole bill. The only inconvenient conse- 
quence, that can possibly be supposed to result, is the delay, 
which the ordinary forms of legislation require ; and these may 
conveniently enough be complied with, except at the close of 
a session, and then they are never insisted on. What is the 
object of requiring the executive veto to be accompanied with 
reasons? Why is the bill or resolve to be returned with obec- 
tions in writing ? It is undoubtedly twofold. In the first 
place, that the legislative body, when the bill comes before 
them for their reconsideration, with a view to determine, 
whether they will “agree to pass the same, notwithstanding 
the objections,” may weigh the reasons, which influenced the 
executive to reject the bill; and, in the second place, if both 
branches cannot agree to pass it with the obnoxious provision, 
that they may reenact the bill without it, if the object be one 
of sufficient importance. If there could be any doubt, in re- 
gard to this question, we consider it to have been settled by 
legislative practice, of which an instance occurred so recently 
as the session of 1833. The two houses, in that year, passed, 
to be enacted, a bill entitled “ an act to incorporate the pro- 
prietors of the Second Baptist Meeting House in Lowell,” and 
sent it to the executive for approval. Governor Lincoln re- 
turned it to the Senate, where it originated, with objections, 
which were in substance, that the bill incorporated certain per- 
sons by the name of the Proprietors of the Second Baptist 
Meeting House in Lowell, and authorized them to acquire and 
manage real and personal estate, not exceeding in value twenty 
thousand dollars, without any limitation of the uses (except so 
far as they might be inferred from the title, which, of course, 
could not define or control the powers of the corporation,) to 
which the property was to be applied. On the question being 
taken in the Senate, whether the bill should pass, notwith- 
standing the objections, there was but one yea, and there were 
nineteen nays ; but the bill was immediately recommittea to a 
joint committee, who reported it in a new draft, with a proper 
26* 
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definition and limitation of the uses, to which the property, 
authorized to be held by the corporation, was to be devoted ; 
and the bill, thus reported, passed to be enacted and was 
approved by the Governor. 

The duty of the executive, as pointed out by the constitution, 
can never depend, in the slightest degree, upon the course of 
proceeding, adopted by the legislative bodies or either of them. 
The executive cannot initiate or propose laws. It is simply 
invested with the power of rejecting such as are proposed by 
the legislature. ‘The latter is invested with the sole authority 
of legislation, properly so called. And it is essential to the 
proper discharge of the functions of both these branches of 
the government, that each of them should proceed entirely 
without reference to the other. Between the two branches 
of the legislature, who have equal powers conferred upon them, 
in the matter of legislation, there may be a compromise—there 
may be concessions, as the basis of a mutual agreement :—but 
between them, on the one hand, and the executive, on the 
other, there can be no compromise or concession. ‘The consti- 
tution supposes the legislature to proceed entirely independent 
of the executive ; and the latter to proceed in the application 
of the veto, without any references, whatever, to the probable 
* consequences.” If the Revised Statutes were so voluminous, 
that the Lieut. Governor could not examine them, within the 
five days limited by the constitution ;—or if an opportunity had 
not previously been afforded him ;—that surely would be a suf- 
ficient reason for returning them with objections. But, the dif- 
ficulties would not even be lessened, by the presentation of the 
Revised Statutes, in as many separate acts, as there were chap- 
ters, inasmuch as the impossibility of reading them would not 
be at all diminished, by their being in one hundred and forty 
six, rather than in four, acts, or even in one. We have given 
more attention to this matter, than its intrinsic importance, per- 
haps, deserves, on account of the novelty and extraordinary 
character of the question presented; and we now hasten to 
speak of the results of this revision of our statute law. 

The volume of the Revised Statutes, as now in the hands of 
the public, contains the statute law of the Commonwealth of 
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Massachusetts, arranged under appropriate chapters, titles, and 
sections, with the various amendments and alterations, which it 
was the pleasure of the Legislature to adopt. We propose to 
notice a few of the most important of these changes, believing 
that in this age of legal reform, the legal community, generally, 
will feel an interest in knowing them, though the practical value 
of such knowledge is, of course, confined to the limits of the 
State of Massachusetts. 

In the First Part, of the internal administration of the Com- 
monwealth, the changes have been few. The time, at which a 
statute shall begin to take effect, (where there is no time pre- 
scribed when it shall go into operation) is fixed at the thirtieth 
day after it shall have been approved by the Governor, or other- 
wise passed and approved conformably to the provisions of the 
constitution, instead of the day when it is approved by the 
governor, or passed by the constitutional majority of the Senate 
and House of Representatives. It is also provided, that every 
statute shall take effect, at the same time, throughout the State. 

In the twenty-second chapter, an alteration in the regulations 
concerning the practice of physic and surgery, is made by abol- 
ishing the old law, by which, no person who had commenced 
the practice of physic since the year 1818, was entitled to main- 
tain any action for the recovery of any debt or fee, unless he 
had been previously licensed by the officers of the Massachusetts 
Medical Society, or been graduated a doctor of medicine in 
Harvard University, or in the Berkshire Medical Institution, 
by the authority of Williams College. 

In the twenty-fourth chapter, new provisions are introduced, 
in order to afford a more complete remedy to parties, who have 
different rights in the same parcel of real estate, which is taken 
or damaged, to lay out a road ora street. Under the former law, 
each party was left to pursue his own remedy by himself, and 
different juries would be likely to make very different estimates, 
of the injury done to the whole estate, and, consequently, to 
the several parts. ‘The new provisions are in the nature of a 
bill in equity, and give to any one party, who is interested in 
any parcel of real estate, taken or damaged as aforesaid, the 
power to require all the other persons interested, to join with 








306 Revised Statutes of Massachusetts. [July, 


him, in applying to a jury to ascertain the amount of damages. 
The same jury ascertain the damage done to the whole estate, 
and also apportion it among the several parties in interest. The 
details of the process seem reasonable and judicious, and cal- 
culated to abridge litigation, and diminish expense—how they 
will work, practically, time alone can show. 

In Part Second, chapter fifty-nine, some alterations are made 
in the ancient rules of the common law in regard to alienation 
by deed. It is provided that a conveyance made by a tenaat 
for life or years, of a greater estate than he possessed, or could 
lawfully convey, shall not work a forfeiture of his estate, but 
shall pass to the grantee, all the estate which such tenant could 
lawfully convey; and no expectant estate shall be defeated or 
barred by any alienation or other act of the owner of the pre- 
cedent estate, nor by any destruction of such precedent estate 
by disseisin, forfeiture, surrender or merger. ‘This change was 
already sanctioned by the custom, or common law of Massachu- 
setts. 

. The rule in Shellev’s case was abolished in Massachusetts in 
1791, so far as it applied to devises; by the Revised Statutes, 
it is abolished in conveyances by deed, as well as in devises. 
Contingent estates are also made alienable. 

In the sixty-second chapter, all rights of entry and rights of 
action in any real estate, are made capable of being devised, 
and the devisee shall have the like remedy for the recovery 
thereof, either by entry or by action, as the heir might have 
had. In the same chapter, it is also provided that any real 
estate acquired by a testator after making his will, shall pass 
thereby in the same manner, as if possessed at the time of mak- 
ing his will, if such clearly appears by the will, to have been 
the intention of the testator. This destroys the operation of 
the well-known rule of the common law on this head. This 
same chapter contains, also, two other very important alterations 
in the common law rules, touching wills. One is, that no per- 
son can make a will, either of real or personal estate, unless he 
is of full age: and the other, that a will to pass personal, as 
well as real, property, must be subscribed by three witnesses, 
thus abolishing all the common law distinctions between wills of 
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real and personal property. Also, all noncupative wills are 
abolished, except such as are made by soldiers in actual military 
service, and sailors being at sea, and the operation of these is 
confined to their wages and other personal estate. Another 
most important provision in regard to wills, is contained in this 
chapter, which makes Massachusetts an exception to almost 
every part of the civilized world, and it is well worth the con- 
sideration of the legislature, whether an alteration be not highly 
desirable. It is provided that no will made out of the State, 
shall be valid to pass property within it, unless it be executed, 
attested and subscribed, in the manner prescribed by the laws 
of this State, and no effect shall be given to the will of an alien, 
different from what it would have had, if originally proved and 
allowed, within this State. This provision is taken, it is true, 
from the Statute of 1785, and has always been in force in the 
Commonwealth, but, in incorporating it with the Revised Stat- 
utes, we cannot but think that the important change, previously 
introduced, in regard to wills of personal property, must have 
been overlooked. When the common law rule, as to wills of 
personal property was in force, little inconvenience could result 
from this provision, but now that wills of personal property are 
required to be made with the same formalities as those of real 
property, it is easy to imagine cases of very probable occur- 
rence, in which the rule will occasion great hardship, and even 
injustice. The simple fact, that the law is different every where 
else, seems to us a sufficient reason against retaining it, as it 
now stands. 

That the Lex domicilii governs, in regard to wills of personal 
property, is a rule which may be said to be incorporated into 
the doctrines of private international law. It has been recog- 
nised in England, Scotland, and the United States, and also 
very generally by the continental jurists. (See Story’s Con- 
Jlict of Laws, 391—398.) The policy and justice of this rule 
cannot be questioned. ‘The rule, that the lez ret site should 
prevail in regard to real property, which forms the complement 
of that just mentioned, and which is firmly fixed in the common 
law, we think highly questionable in its policy and justice. It 
is by no means generally adopted on the continent, and seems 
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to be supported entirely by artificial and antiquated reasons— 
reasons growing out of the doctrines of tenure, a remnant of 
feudal times, which is not to be found in our country. 

In the seventy-fifth chapter, a provision is introduced, annul- 
ling the marriages of persons, who shall go out of the State 
to be married, in order to evade the provisions of the law. This 
rule is in opposition to the English law, and to the decisions of 
the Supreme Court of this State, in Medway v. Needham, 16 
Mass. 157, and Putnam v. Putnam, 8 Pick. 433. In the same 
chapter, certain marriages are declared valid, though irregularly 
solemnized, provided the marriage be, in other respects, lawful, 
and be consummated with a full belief, on the part of the per- 
sons so married, or either of them, that they have been lawfully 
joined in marriage. 

In the seventy-sixth chapter, two new provisions have been 
introduced, one of which gives, to either of the parties to a 
marriage supposed to be void, the power of having it annulled 
by a judicial decree, by a process resembling the English suit 
of jactitation of marriage ; and the other, gives the same power 
to either party, of having the marriage affirmed, when its valid- 
ity is doubted by the other party, by a process resembling the 
English suit for the restoration of conjugal rights. 

In the eighty-first chapter, the Equitable Jurisdiction of the 
Supreme Court is extended to all cases of trusts, whether of 
real or personal property, and to all bills of discovery, and is 
enlarged in respect to suits for contribution. 

By the eighty-second and eighty-fifth chapters, Justices of 
the Peace have concurrent jurisdiction with the Court of Com- 
mon Pleas, in personal actions in which the title to real estate 
may be, but is not necessarily, concerned. 

In the eighty-fifth chapter, it is provided, that pleas before a 
justice may be in writing, or the defendant may appear, and, 
without filing any written plea, orally deny the plaintiff’s right 
to maintain his action, and the trial shall proceed; if any such 
case shall be carried by appeal to the court of common pleas, it 
may there be tried, upon the issue so joined before the justice, 
or the court may, in their discretion, order the defendant to 
plead in the usual manner, and the case shall be tried upon 
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such issue as shall be joined. The views of the Legislature 
which adopted this regulation, have been more fully carried out 
by the next succeeding one, in an act to abolish special plead- 
ing, which passed at the last Session of the Legislature, and is 
now the law of the Commonwealth. 

In the eighty-eighth chapter, there are new regulations as to 
attorneys at law. No tax is exacted from them on their admis- 
sion to the bar, as heretofore, and the distinction between coun- 
sellors and attorneys is abolished. The time of study is fixed 
at three years, without any distinction on the score of collegiate 
education, and a student may at any time, be admitted to prac- 
tise, on passing a satisfactory examination. 

By the ninetieth chapter, an important change is made in the 
attachment of real property. In order that an attachment of 
real estate should be valid, a copy of the writ and of the officer’s 
return, must be deposited in the office of the clerk of the coun- 
ty in which the lands lie, within three days from the time of 
attachment; and it is made the duty of the clerk to note on 
every such writ, the day, hour and minute when he receives it, 
and to file the same in his office. This rule puts a stop to the 
private attachments, so familiar to every lawyer and deputy 
sheriff. In the same chapter, it is provided, that when an at- 
tachment is made of articles of personal estate, which are too 
bulky to be removed, a copy of the writ and of the return, 
may, at any time within three days, be deposited in the office 
of the clerk of the town, in which the attachment is made, and 
such attachment shall be equally valid and effectual, as if the arti- 
cles had been retained in the possession and custody of the 
officer. And, in the same chapter, it is provided, that when 
the name of any defendant is not known to the plaintiff, the 
writ may be issued against him by a fictitious name, and if duly 
served, it shall not be abated for that cause, but may be ainended 
on such terms as the court shall think reasonable. 

By a provision in the ninety-third chapter, the action of 
trespass for goods taken and carried away is made to survive, 
but the plaintiff is to recover of the executor or administrator, 
the value of the goods only. 

By a section in the ninety-fourth chapter, depositions in 
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perpetuam may be taken out of the State, upon a commission 
to be issued by the Supreme Court or the Court of Common 
Pleas. 

By the provisions in the ninety-sixth chapter, a defendant is 
authorized to set off all demands which are reduced to certainty 
by a judgment, bond, note or otherwise, whatever may have 
been the original ground or consideration of them. 

In the ninety-eighth chapter, several new provisions are 
introduced, for the trial of charges of fraud made by a creditor 
against a debtor, who proposes to take the poor debtor’s oath. 
The proceedings are given in detail, and the fraudulent acts 
which the creditor shall be allowed to charge are carefully 
enumerated. If the defendant shall be found guilty of any of 
the charges, he shall be sentenced to confinement at hard labor, 
in the county jail or house of correction, for a term not exceed- 
ing one year, besides losing the benefit of the provisions which 
are for the relief of the innocent poor debtor. 

By the provisions of the one hundred and first chapter, all 
real actions, except one of the writs of entry, are abolished, 
and various regulations are introduced, so as to make the one 
which is retained applicable to all cases. Connected with this, 
is a provision in a subsequent chapter, reducing the limitation 
of the right of action, iu all cases, to twenty years, with the 
usual saving for infants and others who are not competent to 
assert and maintain their rights. By these changes, the law of 
real actions is very much simplified, and a great deal of the 
learning in the books becomes merely a matter of curiosity, and 
we have little doubt that the community and the profession 
will acknowledge the wisdom of the alterations, as being con- 
formable to the spirit of our institutions, which has abolished, 
in so many ways, the common law distinctions between real 
and personal property, and so much simplified all transfers and 
conveyances of the former. Much credit is due to Judge 
Jackson and Professor Stearns (two of the commissioners )— 
each of whom has written an elaborate work on Real Actions— 
for their magnanimity in recommending changes, which will 
very much lessen the value of their works as practical manuals, 
though their learning and ability will ever make them highly 

















1836.] Revised Statutes of Massachusetts. 311 


esteemed by the lawyer, who has any other notion of his pro- 
fession than as an instrument to earn money with. The other 
real actions, which are finally abolished, continue in force till 
the first day of January, 1840. 

In the one hundred and third chapter, regulations are intro- 
duced, providing, in certain cases, for the partition of real estate 
by alternate and exclusive occupancy. 

By the one hundred and fourth chapter, the old process of 
forcible entry and detainer is abolished, and the new landlord 
and tenant Jaw substituted in all cases. 

In the one hundred and ninth chapter, provisions are intro- 
duced, providing a mode of attaching and holding effects, by 
trustee process, in the hands of executors and administrators. 

By a section in the one hundred and eleventh chapter, the 
writ de homine replegiando is abolished. 

Thus far of the first three parts of the Revised Statutes. 
The fourth part admitted greater condensation in the revision, 
and required more numerous alterations, in proportion to its 
extent, than either of the other parts. The first chapter of 
that part,.(ch. 123,) “of the rights of persons who are accused 
of crimes and offences,” is wholly new as statute law, though 
it embodies some of the provisions of our State constitution 
with several fundamental principles of criminal jurisprudence. 
The other changes which have been made may be arranged 
under two divisions: first, new enactments, providing statu- 
tory punishments for several offences, which have hitherto only 
been punishable as crimes and offences at common law ; and 
secondly, new provisions relating to the jurisdiction of .the 
courts, and the course of proceeding in the administration of the 
criminal law. Of these changes, some of the most important 
are the following : 

First. By c. 125, $ 3. If any inhabitant or resident within 
this State, pursuant to a challenge given or accepted within the 
State, shall fight a duel out of the State, and inflict a mortal 
wound on any person, whereof such person shall afterwards die 
within the Staie, he shall be deemed guilty of murder in this 
State, and may be tried and convieted in the county where 
such death shall happen. And by the 4th § any such inhabit- 
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ant, &c. who shall be present, as a second, when such mortal 
wound is inflicted, shall be deemed an accessory before the 
fact to such murder. 

By § 8. Posting or reproaching another for not fighting a 
duel, or for not sending or accepting a challenge, is punishable 
by fine and imprisonment. 

By § 13. Attempting to extort money, or to compel a per- 
son to do any act against his will, by threatening to accuse him 
of crimes, or to injure his person or property, is made punish- 
able in the State prison, or by fine and imprisonment. 

By § 22. Mingling poison with food, drink or medicine, or 
poisoning any spring, well or reservoir of water, with intent to 
kill or injure another, is punishable by imprisonment in the 
State prison for life or years. And the last section provides 
for the punishment of all aggravated assaults, not otherwise 
expressly provided for. 

By ch. 126, $ 7. A wife is made punishable for the offence 
of arson, or other malicious burning, though the property may 
belong wholly or partly to her busband. And by $ 8. Burn- 
ing property insured against loss or damage by fire, with intent 
to injure the insurer, is made punishable by imprisonment in 
the State prison. 

By § 15. Stealing in a building that is on fire, or property 
removed in consequence of alarm caused by fire, is punished 
as an aggravated larceny. 

By $31. Falsely personating another, and receiving in such 
assumed character property intended to be delivered to the 
person so personated, is to be punished in the same manner as 
simple larceny. 

By § 34. Selling land that has been attached, knowing that 
it has been attached, without giving notice, and with intent to 
defraud, is made punishable in the State prison, or by fine and 
imprisonment. 

This chapter also contains a great number of new provisions 
for the punishment of offences usually denominated malicious 
mischief, such as destroying or injuring, or, without color of 
right, drawing off the water fiom, mills, dams, reservoirs and 
canals, injuring or destroying flumes, flash-boards, wheels, mill- 
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geer, or machinery of mills; also public or toll bridges, rail- 
roads, canals, gates, locks, culverts or embankments; destroy- 
ing or injuring trees, shrubs, plants, fruits, and destroying, 
defacing or injuring buildings, fences and enclosures, or monu- 
ments intended to designate boundaries of lands, or wilfully 
or wantonly extinguishing lamps, or breaking, destroying, or 
removing lamps, or lamp-posts, railings, posts, &c. on any 
bridge, street, court, passage; &c. 

In ch. 127, “of forgery and counterfeiting,” two new pro- 
visions are inserted. By $12. The fraudulently connecting 
together different parts of several bank notes, or other genuine 
instruments, in such a manner as to produce one additional 
note or instrument, with intent to pass all as genuine, is made 
punishable as forgery. And by $ 13. Affixing a fictitious or 
pretended signature, purporting to be the signature of an officer 
or agent of any corporation, to any note, draft or other evi- 
dence of debt, with intent to defraud, shall be deemed forgery, 
though no such person was ever an officer, or ever existed. 

Ch. 128. “Of offences against public justice.” $6 pro- 
vides that persons suspected of perjury in any judicial proceed- 
ing may be committed, or required to answer, by a summary 
order. And by $ 7. Papers, books or documents, produced 
in evidence, may be detained to be used in a prosecution for 
perjury. Sections 8 and 9 provide severe punishments for 
offering or accepting bribes by officers; $$ 10 and 11, for 
corrupting or attempting to corrupt jurors or arbitrators, or 
accepting bribes by either. 

The other new provisions of this chapter are $ 16, cor- 
ruptly refusing or neglecting to make an arrest, or execute 
legal process, whereby the party charged with an offence shall 
escape ; $ 21, concealing or compounding offences, or engaging 
not to give evidence; and $ 22, taking rewards for omitting 
or delaying to execute process, by sheriffs and other officers, 
all of which offences are punished with severity. 

Among the most important new enactments in the 4th part 
of the Revised Statutes, are those in ch. 129, “ Of offences 
against the public peace.” The severe penalties upon the 
civil officers, who refuse or neglect to exercise their authority 
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for suppressing all riots, &c. of which they have notice ; and 
the provision which takes from persons present, who are re- 
quired to disperse, or to assist in suppressing the riot, all excuse 
of being mere spectators, and makes each of them answerable, 
both civilly and criminally, as one of the rioters, can hardly 
fail to exert a powerful influence on that class of persons, who 
have been ready to countenance and encourage, if they have 
not dared to take part with the rioters. 

By § 1 of ch. 130, an important change is made in the law 
for punishing the crime of adultery. When the crime is com- 
mitted between a married woman and a man who is unmarried, 
the man shall be deemed guilty of adultery, and punished 
accordingly. 

By § 10 of the same chapter, the offence of importing, 
printing, publishing, selling or distributing any book, pamphlet, 
ballad, printed paper, or other thing containing obscene lan- 
guage, or obscene prints, pictures, figures or descriptions, mani- 
festly tending to the corruption of the morals of youth, is made 
punishable in the State prison. By $ 11, search-warrants may 
be issued to search for such obscene books, prints, &c.; and 
by $ 12, rewards are allowed for prosecuting offenders to con- 
Viction. 

The 18th § punishes the crime of drunkenness, and 22d, 
the crime of cruelty to animals ; which have not been hereto- 
fore punishable by statute. 

Ch. 133, $ 12, contains a new provision for punishing the 
attempt to commit crimes and offences, prohibited by law, when 
the offender shall do any act towards the commission of the 
offence, but shall fail in the intended perpetration, or shall be 
intercepted or prevented in the execution of the same. 

Secondly. An important change has been made in the 
administration of the criminal law, by enlarging the jurisdiction 
of police courts and justices of the peace in the following 
cases : 

First. They have concurrent jurisdiction with the court of 
common pleas and municipal court, in all cases of simple lar- 
ceny, when the property stolen shall not be alleged to exceed 
the value of fifteen dollars ; and of all other larcenies whatever, 
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(which will include larceny and pilfering in houses, shops, &c.) 
where the property stolen does not exceed the value of $5. 
They may punish for a first offence by fine not exceeding $15, 
or imprisonment not more than six months; end upon a second 
conviction the fine may be increased to $20, and the imprison- 
ment to one year. 

Secondly. ‘Their jurisdiction is extended in the same man- 
ner to the offences of buying, receiving, or aiding in the con- 
cealment of, stolen property, where they would have jurisdic- 
tion of the stealing, with power to punish in the same manner. 
Ch. 126, $ 23. 

Thirdly. They have like concurrent jurisdiction with the 
same courts in all cases of malicious mischief, and penal tres- 
passes, mentioned in the 42, 43, 44 and 45 sections of ch. 126, 
when the value of the property injured, destroyed, taken or 
carried away, or the injury occasioned by the trespass, shall 
not be « lleged to exceed the sum of fifteen dollars. § 46. 

Fourthly. All fines not exceeding $20 may be prosecuted 
for and recovered by complaint before a police court or justice 
of the peace. Ch. 133, § 14. 

Connected with the subject of jurisdiction of the courts, is 
the provision contained in the same chapter, $ 7, that offences 
committed on the boundary of two counties, or within one 
hundred rods of the dividing line between them, may be prose- 
cuted, and alleged in the indictment to have been committed, 
in either county. 

The object and tendency of this provision is to prevent a 
criminal prosecution being defeated by a mistake that has no 
bearing upon the merits of the case. 

With the like object, the 11th § provides that in cases of 
arson, burglary, larceny, embezzlement and the like, it shall be 
sufficient to prove, on the trial, that the actual or constructive 
possession, or the general or special property, in the whole or 
any part of the real or personal estate, was in the person, Xc. 
alleced in the indictment to be the owner. 

The 4th $ of this chapter contains an important and humane 
provision in relation to accessaries after the fact. By the 


common law, the wife who received or assisted her husband, 
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knowing he had committed a felony, was exempted from pun- 
ishment as an accessary after the fact. But the exemption did 
not extend to the husband, whose wife had committed the 
like offence, nor to the parent, child, or nearest kindred. But 
by the provisions of this section, every person standing in the 
relation of husband and wife, parent or grandparent, child or 
grandchild, brother or sister, by consanguinity or affinity, is 
exempted and excluded from this law. 

The second title of part 4th, containing nine chapters, has 
introduced a great number of new and important provisions, 
which can be only cursorily noticed. 

Ch. 134, “of proceedings to prevent the commission of 
crimes,” points out, with much more precision than the former 
statutes, the course of proceeding in demanding sureties for the 
peace or for good behavior, the rights of the parties, and the 
duties of magistrates and other officers, in the administration 
of these useful provisions. 

Ch. 135 is entitled, ‘Of the arrest and examination of 
offenders, commitment for trial and taking bail.’ It embodies, 
with the preéxisting statutes, many new provisions in relation 
to entering complaints, issuing and executing warrants, with 
the arrest and examination of offenders ; the object of which 
has been to make the summary proceedings of the police courts 
and magistrates efficient, without being oppressive to the parties 
accused, or unnecessarily expensive to the State, or trouble- 
some to the officers of justice. 

Ch. 136, “of indictments and proceedings before trial,” has 
incorporated with the old, many new and useful provisions 
respecting the returning, empanneling, swearing and organ- 
izing grand juries, the purity and secrecy of their deliberations 
and decisions. Care is taken that the accused shal] have all 
necessary indulgence and aid in preparing for trial, and making 
their defence. Perfect fairness in the trial seems to be secured 
to the defendant; and when his witnesses are beyond the juris- 
diction of the court, their written testimony may be taken under 
a commission, if the justice of his case requires it. 

It is also provided in this chapter ($ 16) that all indictments, 
except for the crime of murder, shall be found and filed within 
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six years after the commission of the offence; in the case of 
murder, there is no limitation. Very lately, in England, a man 
has been tried and convicted of a murder committed as many 
as twenty years ago. 

Ch. 137, “of trials in criminal cases,” and ch. 138, “ of 
appeals, new trials, and exceptions,” have added several new 
regulations to those already existing, which have for their object 
to guard, as far as possible, against the danger of a wrongful 
conviction, or an unjust punishment. 

Ch. 139, “of judgments and the execution thereof,” has 
added several new and proper regulations and directions, re- 
specting the manner of proceeding in awarding and executing 
the sentence of the law, and especially as to the manner and 
occasions for respiting sentence, and the forms of carrying it 
into effect in capital cases. 

Ch. 140, “of coroners’ inquests,” and ch. 141, relating to 
costs, contain some useful modifications of the former statute law, 
but less numerous and important than will be found in most of 
the other chapters. 

Ch. 142, entitled, “General provisions concerning pro- 
ceedings in criminal cases,”’ contains, in the first three sections, 
several new enactments on the subject of search-warrants ; and 
§ 4 authorizes the issuing and executing such warrants, in some 
particular cases, in the night time; but as this kind of process 
is doubtless liable to abuse, it has been thought proper to 
require the concurrence of two magistrates, to authorize the 
issuing it in the night. 

The 8th and 9th sections of this chapter also contain some 
new provisions for arresting, upon complaint, in a summary 
manner, persons charged with offences, or as fugitives from 
justice in other States, for the purpose of securing them, until 
they can be demanded and removed by executive authority. 
Such a course of proceeding is manifestly very important, if not 
indispensable, to prevent the former statute being defeated ; 
but it cannot be too strictly guarded against the abuses to 
which it is liable. 

The last title of this part of the Revised Statutes relates to 
imprisonment for offences, and the government and discipline 
of prisons, in three chapters. 
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The first of these chapters, (143,) “of detention and im- 
prisonment in the county jail or house of correction, and the 
government and regulation of those prisons,” has introduced a 
greater number of modifications of existing statutes, than will 
perhaps be found in any other portion, by which considerable 
improvement has been made in the management and discipline 
of the establishments; but like those contained in the next 
chapter, of the State prison, they present too gross a mass of 
particulars to be introduced in detail. 

The concluding ch. 145, in addition to the already existing 
provisions for the discharge of poor convicts, contains, in $$ 1 
and 2, new and humane regulations for taking care of, and, 
when necessary or proper, for discharging, convicts who may 
become insane during imprisonment. 

The above are some of the most important changes which 
we have noticed, in going over the Revised Statutes, in con- 
nexion with the Report of the Commissioners. Some may 
have escaped our observation, and many we have omitted to 
mention as relating to matters of form and practice, or otherwise 
of little general interest. How far the changes introduced are 
judicious, is a question to be settled, in the main, by time and 
experience ; and the facility of legislation is so great, that a 
Statutory evil can be remedied, the moment the pressure is felt. 

At the end of the Statutes are contained, an act entitled 
“ An act to amend the Revised Statutes, and to supply certain 
omissions therein,” and also an act entitled “ An act to repeal, 
expressly, all the acts which are consolidated in the Revised 
Statutes,” both of which were passed by the legislature of 
1836. 

The Revised Statutes have been published under the supervi- 
sion and direction of Theron Metcalf, and Horace Mann, Esqrs. 
commissioners appointed for that purpose, by a resolve of the 
Legislature, passed Nov. 3, 1835, and who were therein direct- 
ed to examine the proof-sheets, to compare the same with the 
original roll in the office of the Secretary of State, to prepare 
marginal notes to the sections, and an exact and copious index 
to the whole. ‘The gentlemen above named have executed 
their laborious task, in a manner which leaves nothing to be 
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desired. ‘They have caused the chapter of the principal act 
or acts revised, together with the political year in which the 
same were passed, to be denoted in the margin. They have 
also made a reference, in the margin, to the principal decisions 
of the Supreme Court of Massechusetts, and of some of the 
‘other States, which throw light upon the Statutes. The index 
is very elaborate, copious and accurate, and presents a beautiful 
analysis of the whole volume. It may be called, to use the 
language of Bayle, the soul of the Statutes. One may read 
them all, by passing his eyes over its fine type, so completely 
and analytically is the whole there displayed. 

There are some peculiarities in the character of our legis- 
lation, as compared with that of any government, at all distin- 
guished in this respect, which have an important bearing upon 
the utility, and moreover enable us to form a test, by which to 
judge of the execution, of a revision of the statute law. These 
peculiarities relate either to the substance, or to the form, of 
legislation. 

In looking at the substance, or rather the subject-matter, of 
the legislation of the United States, the first thing, which strikes 
us, is the perpetual change, which it has been undergoing, ever 
since its commencement, two hundred years ago. In what 
other country, are the laws of a hundred years old, absolutely 
forgotten, and those of fifty, comparatively obsolete? In the 
various governments of the old world, both the spirit, and the 
form of their institutions remain unchanged, for very long 
periods ; and, when a change takes place at all, it is the result 
of a convulsive effort, either on the part of the people, or of 
their rulers :—with us, on the contrary, the spirit alone of our 
institutions is unchangeable, whilst the form of their develope- 
ment is ever varying ; and legislation follows slowly, but surely, 
the gradual change and progress of public opinion. Whatever 
may be the decision, elsewhere, of the question, which exercises 
the greater influence, the laws upon society—or society upon 
the laws,—here, we think it undeniable, that society impresses 
itself distinctly and definitely upon the laws,—that it exerts a 
direct influence upon them,—and, through them, again, upon 
itself. A legislative power, emanating directly from the mass 
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of the people, and, at brief intervals, returning to the people 
again ; holding frequent sessions, free from the influence of a 
superior power ; and, unsusceptible, on account of its very size, 
of any thing like corruption, must, from the nature of its con- 
stitution, be governed by the changes, which are constantly 
going on in society. ‘The question is not, with us, whether a 
proposed change in the laws is, in itself, an improvement? We 
inquire, only, whether it is necessary, in order to make the laws, 
over which we have a control, conform to those changes in the 
situation, circumstances, and condition of society, over which 
we have nocontrol. Another prominent feature, in the charac- 
ter of our legislation, is, that almost every important provision 
in it, being the immediate growth of circumstances, partakes 
more largely, perhaps, than a perfect legislation should, of the 
peculiarities of the period when it was enacted, and of the cir- 
cumstances which gave it birth. 

In regard to the form of the statutory legislation of the 
United States—being enacted by a legislature, consisting of 
many individual members, and generally of two independent 
bodies, it not only bears the impress of many minds, but fre- 
quently of a compromise of conflicting opinions and principles ; 
—the several parts of a subject, being the growth of many suc- 
cessive years, and consequently reduced to shape by many suc- 
cessive legislatures,—the mass is any thing but homogeneous. 
There are, therefore, very great discrepancies in the style of 
the Statutes, and, also, in the more important particulars of the 
arrangement of matters, and the connexion of the Statutes, one 
with another. 

The peculiarities ir our legislation, which we have thus 
adverted to, and which, if the limits of this article would ad- 
mit, might be much further extended, make it necessary, at 
frequent intervals, to “revise, collate and arrange” the Stat- 
utes, and to reconcile contradictions, supply omissions, and 
amend imperfections, in them,—for the purpose of rendering 
the general laws “ more concise, plain and intelligible.” 

We shall conclude our remarks on the Revised Statutes of 
Massachusetts, by observing, that, if we consider the previous 
state of our statute law, and the purposes to be effected by a 
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revision, we shall award to the commissioners who reported 
them, the praise due to talents, learning and unwearied indus- 
try, and to the legislatures, by whom they were projected and 
enacted, that of an enlightened policy, and just and liberal 
views of public duty. 





ART. VII._—HOFFMAN’S COURSE OF LEGAL STUDY. 


A Course of Legal Study, addressed to Students and the Pro- 
fession generally. By Davin Horrman, Jur. Utr. Doct. 
Gottingen. Second Edition. Re-written and much en- 
larged. In two Volumes. Baltimore: Published by Jo- 
seph Neal. 1836. 


Tuts is one of the most elegant and interesting law works, 
that the press of England or America has put forth, since the 
days of Sir William Blackstone. The perusal of it has afford- 
ed the same gratification to the writer, as he derived from the 
unique and masterly treatise on the principles of pleading by 
Mr. Sergeant Stephen. ‘There is a freshness and an originality 
throughout the pages of these two volumes, that prove its au- 
thor’s mind to be thoroughly imbued with legal lore, and ex- 
panded and adorned by the most liberal and diversified studies. 

When we cast our eyes over the pages of these beautiful 
volumes, we cannot help being struck, and forcibly impressed, 
with two things: the author’s disregard of the prejudices of 
some of his brethren throughout the United States, and his sin- 
cere and earnest friendship for the student of law. In these 
two respects, we consider this work as a noble proof and en- 
during monument of his eminence and usefulness. ‘To press 
forward thus in the great cause of legal education, in order to 
fit coming generations of lawyers for the giant country in which 
they are destined to play their parts, is to confer an obligation 
that must one day be fully acquitted. But what are these pre- 
judices? We have heard it said, that even the shorter course, 
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recommended in the first edition of the Legal Study, was im- 
practicable, by being too long. We think that the refutation 
of this notion is presented in the fact of the existence of the 
work itself. When the first edition was published (in 1817), 
the author was a young man, but though young, distinguish- 
ed at the bar and successful in practice. Can any lawyer, who 
has read the able analysis of each book recommended, hesitate 
to say that the author had read it, not once, but twice? For 
our part, we look on it as impossible, for any writer, who pro- 
fesses to pass in review a series of authors upon any branch of 
our science, to pronounce with ability upon their comparative 
merits, to point out those which ought to be studied, to select 
the best parts of the most voluminous, to give abstracts or ap- 
percus of their contents,—to do this well, without having first 
diligently perused all, over and over again. ‘Lhere would be 
internal evidence to convict him, had he made it a guess-work 
business. But besides the attentive and frequent perusal of 
these works, how many collateral books must he not have read 
and consulted, to fit him for the task of writing elegantly and 
persuasively. If the author of the volumes before us have 
done all this, it is surely logical in him to infer that others can 
do less in the same time. But, that the student can accom- 
plish the whole course, marked out by the learned author, in the 
period of seven years, if he be a determined and ambitious 
young man, with a vocation to the law, and having the art of 
employing those “ particles” and “ fragments of time ” that are 
so often unheeded, there can be no doubt. Making every al- 
lowance for temperaments, health, inducements, capacities, it 
is very certain that a persevering student can master the long- 
est course in the tract of time indicated. No lawyer in the 
country is better able to decide upon this subject, than the em- 
inent author of the Legal Study; for there is no one who has 
investigated it more faithfully, no one who has labored more to 
advance the cause of legal education, no one whocan challenge 
the test of experience with more justice than he. Indeed the 
reputation of a writer is in some degree involved in a question 
of this kind ; because, if the number of books recommended be 
disproportioned to the time allotted for their perusal, the error 
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may be almost said to be susceptible of mathematical demon- 
stration. Let no young man, then, who weighs the testimoni- 
als of the many great jurists in_behalf of this work, and appre- 
ciates the judgment of Mr. Hoffman, who, with the experience 
of nineteen years, reiterates the feasibility of his plan, hesitate 
to adopt it on its largest scale, and let him not despond, or de- 
spair of success. Let him also always keep in view the bright 
and certain reward that must follow his perseverance. 

Although, however, the Jearned author insists on the practi- 
cability of accomplishing his entire course in six or seven years, 
he has not omitted to provide one of shorter duration for the 
less aspiring or energetic, and another still shorter for those in 
the next degree. If any of them, through faintheartedness 
should adopt these courses, and only entitle themselves to the 
designation of Papinianiste and Dupondit, they must find their 
consolation in the fact, that many of their compeers in the fo- 
rum have never heard of Papinian, and could never associate 
the sound of Dupondii with the idea of an insignificant Roman 
coin. In describing the modes in which he has provided for 
the inclinations of various students, Mr. Hoffinan, after a plea 
in behalf of his favorite course, thus speaks: 


“Our object in the following Course, is to produce a learned and ac- 
complished lawyer ; and, perhaps, we may say, to aid the researches of 
the Counsellor, the Judge, and the Statesman. We have selected, with 
our best judgment, from an infinitude of works, in every branch of the 
science, and have, in no instance, recommended a single work, or even 
chapter, or page, which could, with propriety, have been omitted. The 
Course, we acknowledge, is extensive, but can be thoroughly accom- 
plished, we compute, in six or seven years, making due allowance for 
other necessary reading. ‘This may appear to somea very long period, 
and, indeed, is nearly double that which is usually allotted. But the 
student should bear in mind the extent, difficulty, and importance of the 
science, and low necessary it is to treasure up an ample fund of know- 
ledge before he becomes fully engaged in practice, after which he will 
scarce be able to pursue any study with much perseverance or method. 
We find in the third Henry’s reign, that nine years were considered as 
the period of the legal novitiate, since which time, although the science 
has been much simplified, it has also been much enlarged. And we are 
informed, that, although Sir Edward Coke’s university education was 
very thorough, and he had been a most assiduous student of law of the 
Inner-Temple for six years, yet his admission to the bar was regarded 
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asa special mark of approbation. It was not until his twenty-eighth 
year that he argued his first cause in bank, that of Lord Cromwell, a 
case of slander :—so also we may advert to the viginti annorum lucubra- 
ttones, mentioned by Fortescue ; all of which show that the three or four 
years usually allotted, at the present day, to the study of a science, the 
boundaries of which have been greatly extended since the days of the 
Edwards and the Henrys, must result in very superficial acquirements, 
unless this short period be most assiduously and methodically occupied ; 
and, at the same time, with the strictest regard to the most select sources 
of legal knowledge. 

“ We are aware that there are circumstances, such as too advanced 
age, pecuniary necessity, &c. which may render the prosecution of our 
entire Course impracticable, at least as preliminary to practice ; and there 
are, no doubt, some young men, who, though they may be affected by 
neither of these circumstances, have not sufficient industry or zeal to 
undertake so extensive a course. In order, therefore, to avoid all objec- 
tion or cavil on this point, and to render our endeavors as generally 
useful and acceptable as possible, we have designated by the letter E such 
books, &c. as may be ejected from the Course, by such as may not have it in 
their power to embrace the whole: the remainder, according to our best 
calculation on such a subject, will require about four years; a period 
surely not too long to give just grounds for confidence in the young 
practitioner, 

“ But, that the different views of students, on this subject, may be still 
further gratified, we have designated a three years’ course, to be ascer- 
tained by ejecting, in each title, the works, &c. to which are prefixed 
the letters E,e. Such being omitted, there will remain for this class of 
students a course, that may occupy the period last mentioned. And 
finally, a fourth course will be found, adapted to the wants of those who 
study with a fixed view of practising their profession in the interior ; 
that is, out of our commercial and maritime cities. As to them, it is 
manifest that, beyond certain elementary attainments, there is no need 
to embrace several departments of the science ; and also, that, as to some 
other departments, a much Jess extensive course will be required, than 
is essential for those who are destined to be practitioners in courts which 
ordinarily deal with the various branches of the Lex Mercatoria; of the 
Admiralty and Maritime Law; of the laws of Nature and Nations ; and 
of the Constitution and Laws of the United States.” pp. 43--46. 


Upon reviewing the general syllabus of the Legal Study, no 
teacher of law, however contracted may be his views of the 
boundaries of the science, can find fault with the method of the 
learned author. For, as far as the fifth title, beginning with 
the second, he only recommends the elementary and constitu- 
tional principles of the municipal law of England, and of the 
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United States, and the law of realty and personalty, which 
would be strictly the course adopted by the merely common 
lawyer, and the order of the ensuing titles would, we appre- 
hend, be that pursued by those inclined to push the law studies 
of those under their charge a little further, omitting, as would 
be natural to many, the tenth, twelfth and thirteenth titles, and 
to others, also, the eighth and ninth titles. As for the auxili- 
ary subjects, we are sorry to say, that many practitioners, who 
have the good fortune, during their career, to receive numerous 
young gentlemen into their offices for tuition, would be apt to 
exclaim, non tali auxilio tempus eget, &c., particularly such of 
them as had ever read Horace. 

Before proceeding, to the consideration of some of the parti- 
cular syllabuses, and the corresponding titles, it may be well to 
present to the eye of the reader, the general syllabus, with part 
of the note appended to it. 


‘GENERAL SYLLABUS. 
Titles. 

I. Moral and Political Philosophy. 

Il. The Elementary and Constitutional Principles of the Municipal 
Law of England; of the United States, and of the Roman 
or Civil Law: and herein, 

Ist. Of the Feudal Law. 
2d. Of the Origin and Progress of the Common Law. 
3d. Of the Institutes of the Municipal Law of England. 
4th. Of the Institutes of the American Law. 
5th. Of the Institutes of the Roman, or Civil Law. 

III. The Law of Real Rights and Real Remedies. 

IV. The Law of Personal Rights and Personal Remedies. 

V. The Law of Equity. 

VI. The Lex Mercatoria. 

VII. The Law of Crimes and Punishments. 
VIII. The Law of Nations. 

IX. The Maritime and Admiralty Law. 

X. The Civil or Roman Law. 

XI. The Constitution and Laws of the United States of America. 
XII. The Constitution and Laws of the several States of the Union. 
XIII. Political Economy. 
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AUXILIARY SUBJECTS. 

Divisions. 

Ist. ‘The Geography, and Civil, Statistical, and Political History of the 
United States. 

2d. Forensic Eloquence and Oratory. 

3d. Legal Biography and Bibliography. 

4th. Legal Reviews, Essays, Journals, Magazines, &c.—British, French, 
German, and American. 

5th. Codification, and Proposed Amendments of the Law. 

6th. Medical Jurisprudence. 

7th. Military and Naval Law. 

8th. Logic. 

9th. Professional Deportment. 


APPENDIX. 


Ist. Of Note Books. 
2d. Of Debating Societies, and of Moot Courts. 


NOTE. 


The Syllabuses, into which our work is divided, are made the foundation 
of a series of notes. In the former the student will find the works which 
constitute his regular course of studies ; and in the latter are enumerated 
many productions of various degrees of merit, proper to be known by stu- 
dents, as well as lawyers, and some of which will, of course, be carefully 
read in after life. Ineach syllabus, we have been careful to designate those 
leading works most likely to be accessible to students ;—and in the notes, 
many volumes of distinguished excellence, but which are little known to 
the profession generally, are now brought to their notice : so that the whole, 
if collected, would form a tolerably extensive library of the most select and 
approved works known to the law, in all its branches. The numerous other 
works, found in still more extensive law libraries, may be gradually added 
through the entire period of the lawyer's professional life.’’ 


The well-read and accomplished bachelor of arts, upon his 
first devoting himself to the study of the law, according to the 
system of Mr. Hoffman, will probably find, on approaching the 
particular syllabus of the first title, (moral and political philoso- 
phy,) that his collegiate or academic studies have already made 
him familiar with all those mentioned, (except perhaps the bible, 
and that, he, probably, may have intended to leave exclusively 
to the natives of the Sandwich Islands) as far as Burlamaqui. 
If so, his labors will be abridged ; and beginning with the latter, 
he will have a very pleasant journey to the end, and a short 
one, if he omit some of those marked for ejection by the learned 
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author. But if, instead of rejoicing in the important addition 
of A. B. to his name, he be some carpenter or tailor, whose 
soul, disdaining the fetters of a mechanical occupation, pants to 
walk abroad in her own majesty ; or, if he be some young man, 
whose parents’ means have not allowed them to procure him 
more than an ordinary English education, he will act very un- 
wisely, if he do not pursue the plan of the first title, to the 
letter. Perhaps he may reserve the Bible, for Sundays; if he 
be a journeyman tailor, the probability is, that he already knows 
a little of it, and, in addition, sqmething of Shakspeare; but a 
faithful perusal of Cicero, Seneca, Xenophon, Beattie, Paley, 
Locke, and the other writers on Moral Philosophy, and Natural 
Law, pointed out, will be absolutely necessary, to prepare him 
for entering, with an enlarged mind, upon the study of muni- 
cipal law. An accurate acquaintance, with the writings of the 
great men, mentioned in this title, will go very far, to compen- 
sate for his ignorance of the little Latin, and less Greek, to be 
acquired in a grammar school, or college ; and will, perhaps, so 
expand and improve his moral feelings, as to make him in after 
life, an enlightened, polished, and honorable lawyer. But if, 
with the want of early education, and previous intellectual 
training, he plunges, as in the old way, into Blackstone’s Com- 
mentaries, and from them, into Coke upon Littleton, he is very 
certain to understand neither; and, at the end of his noviciate, 
to know as much of the law, as is imputed to scriveners, in the 
preface to Shephard’s ‘Touchstone ;—that is, “‘ as much law, as 
is to be found on the back side of Littleton.” We say, too, 
that a man who has thus come darkling into. practice, who, with 
a reckless daring, and a consciousness of ignorance, mingles in 
the contests of the forum, and assumes the task of managing a 
suit at law, must soon be discovered to be wha€ he really is,— 
a knave, to be watched, ridiculed, and despised. 

At the end of this title, is to be found, with too little preten- 
tion placed there, Mr. Hoffinan’s Legal Outlines. This is a 
work, that must have been designed by the able author, to sup- 
ply a gap in legal education; there was no work intermediate 
between the books of the collegian, and the horn-book of stu- 
dents of law ;—and the abruptness of passing from the pages 
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of the former, to those of the Commentaries, was too great not 
to be prejudicial. The previous writers upon general jurispru- 
dence were either not forensic enough in their disquisitions, or 
were too voluminous for general use. It seems to us. then, that 
every lawyer, however little disposed to vary from the old and 
beaten track, should place this work in the hands of his stu- 
dent, prior to the Commentaries of Sir William Blackstone. 

Upon the necessity of commencing our studies of law, with 
a perusal of the works upon general juiisprudence, the learned 
author thus speaks : . 


“ How intimately are all the sciences connected, and how much mis- 
taken is the idea, entertained by many in this country, that the lawyer 
(whose province is reasoning,) can attain to eminence, though he re- 
stricts his inquiries within the visible boundaries of his peculiar science, 
chiefly as it is found in the treatises of municipal law. This narrow 
view we hoped in a degree to have corrected by the course we pursued 
in the first volume of Legal Outlines, a work, however, which has been 
found fault with by American crities, chiefly on this very ground, viz; 
that we have thus intimately connected law, not only with ethies and 
the physical sciences, but with the bigher branches of metaphysics, and 
the esoteric philosophy of polities, and of legislation. We have since 
seen no cause to change our opinion, and still contend that if a lawyer 
has the ambition to aim at the most elevated rank in his profession, he 
must earry his researches much beyond the vulgar limits of municipal 
law.” p. 104. 

In the notes on the second title, the student will find the 
reasons of the learned author, why the study of the Feudal 
Law should precede that of the Common law, with an admira- 
ble examination of the various writers on tenures, the English 

. . _ - ‘ ry’ 
Constitution, and the Elements of the Common Law. ‘The 
note on the subject of Blackstone’s Commentaries will be 
found exceedingly interesting and instructive. Upon the thresh- 
old of his ais upon them, Mr. Hoffinan observes : 

“ We are particularly sedulous to guard against the too common error 
of calling students to the Commentaries of Sir William Blackstone, be- 
fore they have laid a solid foundation in requisite preliminary studies, 
It is a serious mistake to suppose, that, because that work is an elemen- 
tary outline of English jurisprudence, it should be placed, at once, in 
their bands. We scarce ever saw a student well grounded in the ‘Com- 
mentaries, who had pursued this course; and we believe the mistake, 
of which we now apprize them, has often either occasioned despond- 
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ency, or induced students to rely on repeated readings, with the vain 
hope of mastering the difficulties. We feel assured, on the contrary 
that if they carefully study what has been pointed out as preliminary, 
they will study this admirable work with understanding and alacrity, 
and eventually save time, as they will, after one perusal, scarce have 
occasion to regard the work in any other light than for occasional revi- 
sion and reference.” p. 152. 


The following extract from the second note on this title, and 
the 16th note, (upon Wooddeson’s Lectures,) will impart some 
information, in relation to the successor of Mr. Justice Black- 
stone in the professorship, founded by Viner, that is but partially 
known in this country : 


“We also desire to bring to the reader’s notice the late Sir Robert 
Chambers’ ‘ Treatise on Estates and Tenures, published in 1824, by 
his relative Sir H. C. Chambers, one of the judges of the 8. C. of judi- 
cature, at Bombay. The learned author was the immediate successor 
of Sir William Blackstone in the Vinerian professorship ; and this small 
volume contains the substance of the lectures delivered by him during 
the short period in which he occupied the chair. Dr. Wooddeson has 
been uniformly spoken of as the second Vinerian professor. He com- 
menced in Michaelmas Term, 1777; we presume the appointment of 
Sir Robert Chambers took place several years earlier.” pp. 141-2. 

(Vote 16.) Wooppeson’s Lecrures.—* The transition from tke 
Commentaries of Mr. Justice Blackstone, to the ‘ Systematical View of 
the Laws of England, by professor Wooddeson, will be found natural 
and very agreeable. Some of the topics scarcely mentioned, and others 
more fully treated of by Justice Blackstone, have in this work been con- 
sidered somewhat in detail, so that the student, having attained in the 
former the elements, welcomes a more particular (though siill elemen- 
tary) view of the subjects in the latter. It has been frequently said, er- 
roneously we suppose, that Dr. Wooddeson was the successor of Sir 
William Blackstone, and the second Vinerian professor, We believe 
Sir Robert Chambers was the immediate successor. In 1824, a small 
volume, containing the substance of bis short course of lectures, was 
published by his relative, in the preface to which, Sir Robert is stated 
to have been the second Vinerian professor. Dr. Wooddeson com- 
menced his lectures in Michaelmas term, 1777, and they were published 
in the year 1792, in three octavo volumes, There have been several 
other editions, one of which is in four volumes. The last edition, with 
valuable notes, appeared in 1834 by R. W. Williams, in 3 vols. 8vo. 
p. 161. 


We have seen this production of Sir Robert Chambers ; it is 
rather a thin octavo volume, and forcibly impresses the exam- 
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iner of it, that the relative of the deceased professor must have 
wished to make it a foil for the Commentaries, by bringing it 
to the light in 1824. If Wooddeson followed Blackstone, 
“haud passtbus equis,” Chambers did not follow him at all. 
The little improvement, that was made in the style of law 
writers, for years after the appearance of the Commentaries, 
and the limited and technical scope and character of the legal 
treatises, that followed his immortal work, (with the exception 
of Kyd’s), show, that legal education and law studies, in those 
days, must have been exceedingly narrow and unphilosophical. 

The 17th note on the second title is devoted to Reeves’s 
History of the English Law. After perusing that note, no 
student, we should think, would hesitate to make himself ac- 
quainted with the pages of that history, upon the easy terms 
prescribed by his learned guide. But, if after reading that note, 
he still wish an additional impulse, we can furnish it to him, in 
the testimony of a lawyer of our own acquaintance, who, in our 
estimation, is one of the greatest legal geniuses of this country. 
He has been a practiser of the law for nearly fifteen years ; his 
studies were laborious and constant; his memory excellent ; 
and his understanding powerful. In a recent conversation with 
us, he deeply lamented that his legal instructer had not placed 
Reeves’s History of the Law in bis hands, instead of confining 
him to Coke upon Littleton, a work which he had faithfully 
read three times. The inquiry may perhaps arise, why does 
he not read the work now ? It is too late. The calls of prac- 
tice are too imperative and absorbing. In addition to what 
Mr. Hoffman says on the impossibility of supplying the defi- 
ciencies of our early studies, in after life, in intervals of leisure, 
arising in the course of practice, we beg leave to add a remark. 
When such intervals do arise, we mean sufficient intervals, 
study is impossible ;—the practitioner is frightened at having 
the leisure ! 

We have been very much struck with the criticism of Mr. 
Hoffman on the work of Crabb. Of its justice, there can be 
but one mind. But is it not, although keen and searching, 
much too amiable? We have always considered this book an 
impudent attempt to impose upon the public, as an original 
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work, a very poor abridgment of Mr. Reeves’s History. ‘That 
portion of it, the latter part, which, perhaps, Mr. Crabb may 
arrogate to himself, is below mediocrity. If the reader will 
take the trouble to look at the last three pages, he will pro- 
nounce them to be contemptible ; and he will say, that if the 
compiler had copied a list of the books enumerated, from the 
catalogues of a law-book publisher, he would have presented a 
better index than the one contained in his book. ‘To return, 
for a moment, to the History of Reeves. It is, we believe, a 
book, from which much information may be obtained, as to the 
principles of pleading and practice ; and the origin of many 
things may be discovered in it, that would otherwise have re- 
mained perplexing and obscure. ~~ of pleading ore 
tenus will be found highly curious, with the gradual changes 
and the reasons or causes of those changes. With the aid of 
this history, and the more modern treatises on pleading and 
practice, we appreliend that the lamentation of Boote cannot 
any longer be set up, that “we must still puzzle on in the 
obscure and dark tracts of antiquity, in which the young practi- 
tioners often lose their way, to the manifest delay of justice, 
and to the no small expense of the client.” Suit at Law, 
Pref. iv. 

The particular syllabus of title 3d shows the course of study, 
which, in the view of Mr. Hoffman, ought to be pursued, to 
acquire a knowledge of the law of Real Rights and Real 
Remedies. The notes on this title, arid the long preliminary 
analysis of the cases in Lord Coke’s Reports relating to real 
rights and Remedies, abound with the most instructive and 
interesting matter. From the views and discussions, contained 
in this portion of the work, (one hundred and ten pages,) the 
student may derive some idea, of the vast stores of erudition 
possessed by the author, upon this most abstruse and artificial 
part of the whole law. In the 23d note on this title, we are 
introduced to the acquaintance of a recent author, named 
Hawkeshead, who has produced a work “ on the operation, in 
wills, of the word issue,’ which Mr. Hoffman describes asa 
“earned, highly eccentric, shrewdly sensible, and charming 
production,” of nearly six hundred pages. He devotes five 
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pages to the consideration of the manner and merits of this 
author, from which we will content ourselves in making the 
following extract : 


“Jn his preface, dated July, 1822, he dismisses his work with ‘ wish- 
ing it may afford the reader as much pleasure in the perusal, as it has 
done the author in the compilation.’ This, we believe, cannot fail to be 
the case, as it is, perhaps, the only instance of an extremely searching 
inquiry into the very penetralia of a learned and recondite subject, which 
is, at the same time, conducted throughout with a remarkable buoyancy 
of spirit, a jocoseness of matter and manner, an eccentricity and navwwvete, 
often, happily blended with the soundest common sense. How far 
depth of research and accuracy of learning may be united with the 
most elementary matter and manner, is clearly shown by this work, 
which is preeminently a student’s book, whilst the accurate scholar in 
the law of which it treatsggvill find it a fit companion to be consulted 
with Fearne, and Preston and Cornish. All the Latin and French 
technicals are carefully translated ; and he seldom Joses an occasion to 
make allusions or references to the classics, and to such general litera- 
ture, as he hopes may illustrate his views.” pp. 274-5. 


The 24th note on this title, on the Law of Real Remedies, 
is exceedingly interesting ; did our limits allow it, we should 
take leave to present it to the reader; we must, however, be 
satisfied with introducing the two succeeding notes, upon two 
works on the law of real actions. 


“(Nolte 25.) Stearns on Reat Actions.—When we contrast this 
* Summary of the Law and Practice of Real Actions, published by Mr. 
Stearns in 1824, with the only English work, at that time known, by 
Booth, we cannot but be-struck, either with the great improvement of 
our science, and the general mode of treating it, at the present day, or 
with the great disparity of mind brought to the task, by these two au- 
thors. Professor Stearns’ work, considering the inherent nature of the 
subject, is spirited, and (we crave pardon of some, perhaps, less zealous 
in such matters,) even charming. The work of Booth, on the other 
hand, is more dry, and dull, than his subject; and it needed the able 
pen of Mr. Roscoe to make English students know that the law, even 
of real actions, can be made interesting. In 1832, a new edition of 
Stearns’ Summary was published. 

“(Note 26.) Jackson on Reat Actions.—This work is entitled, a 
Treatise on the Pleadings and Practice in Real Actions; with prece- 
dents of pleadings.’ The learned author, with that modesty which 
sometimes marks the character of distinguished worth, seems disposed 
to apologise for the publication of his work, in the presence of those of 
Professor Stearns, and of Mr. Roscoe. The student, however, who 
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cannot but think very highly of the preceding works, would have had 
just cause, of regret, had Judge Jackson withheld his very satisfactory 
treatise. The three works seem, to us, all that we can desire on the 
learning of real actions, as it stands at present in England and in this 
country, as the unimportant differences that may exist in the practice, 
in some of the other States, may be easily supplied.” pp. 281-2. 

Before quitting the third title, we cannot refrain from allud- 
ing to the first and second notes, the first being, ‘‘ observations 
on the student’s completion of his elementary studies,” and the 
second, “ observations on the Study of the Real Law.” They 
are not only replete with the soundest practical views, but are 
fine specimens of the chaste and classical style of the accom- 
plished writer. At the end of the second note, he vindicates 
himself from the fault found by a writer in the 13th volume of 
the North American Review, with the place assigned by him 
to Coke on Littleton, in his first edition. ‘There can be no 
denial of the mistake committed by the critic, and no conceal- 
ment of the cause of it. It was, however, only another instance 
of the ten thousand per saltum conclusions of those who become 
smart by virtue of their offices. Jumping is one of the easiest 
parts of a reviewer’s business. 

The particular syllabus of the fourth title, involving the law 
of personal rights and personal remedies, cannot fail to be inter- 
esting to the student. If there be any portion of the science of 
law, which can enchain the attention of a reader, or fill his bosom 
with pleasurable emotions, it is this, embracing, as it does, the 
beautiful system of commercial law. And it seems to us, that, 
whatever may be the tastes or inclinations of students of law, 
and, with however little ardor or enthusiasm any of them may 
devote themselves to the study, this title must be accomplished 
without making any painful efforts to bend the mind to it, 
without the sense of melancholy, weariness, or that feeling of 
loathing, which an application to the acquirement of mere jargon, 
induced by stern necessity, must inevitably beget. Much of this 
branch of the law is of modern elimination ; and the greater 
part of it is to be studied in reports and treatises, which are the 
productions of master-minds ; and, in which the matter and the 
dress are equally agreeable and beautiful. Its doctrines, too, 
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may be referred, in a greater or less degree, to that immortal 
fountain of reason and justice, the Roman Law. 

The notes of the learned author on this title offer, as usual, 
a rich feast, not only for the young inquirer, but for every phi- 
losophical lawyer, whatever be his grade or age. These notes 
are preceded by an admirable abstracted view of the cases in 
Lord Coke’s Reports, upon the law of personal rights and 
remedies, wholly original and made with much care and fidelity. 
Those, who have never read the cases at large, should not fail 
to peruse this analysis. Mr. Hoffman commences this syllabus 
with the second volume of Kent’s Commentaries, and follows 
with a liberal use of Bacon’s Abridgment. At the commence- 
ment of this century, we believe it was a part of a legal course 
to peruse large portions of the miscalled abridgment; and, at 
the present day, it is doubtless a profitable thing to recur to the 
old writers, at least to such of them, as have the towering reputa- 
tion of Lord Chief Baron Gilbert. ‘The 9th note on this title, 
and part of the third, will give some idea of the author’s design 
and manner, in reference to this part of the course. 


“(Note 3.) Bacon’s ABripement.—No work is better known to law 
students generally, than what at this time is universally called ‘ Bacon’s 
Abridgment.’ Both words are somewhat calculated to mislead. The 
work, it is true, was compiled by Matthew Bacon, and first appeared in 
1736, under the name of the New Abridgment, to distinguish it from 
various previous works denominated abridgments, viz. Statham’s, which 
probably appeared as early as 1470; Fitzherbert’s in 1516; Brooke’s in 
1568 ; Rolle’s in 1668; Sheppard’s in 1675, and D’Anvers’ in 1725. It 
is certain, however, that Matthew Bacon had the unlimited use of the 
manuscripts of that enlightened lawyer, Lord Chief Baron Gilbert, and 
that nearly the entire work, from the title ‘Abatement, to that of 
‘ Sheriff, inclusive, is extracted from those manuscripts. Hence, Mr. 
Viner and others, shortly after its appearance, cited the work under the 
name of ‘Gilberts New Abridgment.’ The titles, which succeed that 
of ‘ Sheriff” were supplied by Mr. Ruffhead and Sergeant Sayer, both 
of them lawyers of eminence. These are facts which greatly strengthen 
the authority of this work. The word ‘abridgment’ is scarcely less 
applicable ; which, however, is the case with all of the works that have 
taken this name. The Digest of Baron Comyn seems to realize the 
idea of an abridgment more than the others. The preceding abridg- 
ments were generally grafted on some prior work of a similar charac- 
ter; but Bacon’s is a series of admirable treatises, of an elementary and 
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scientific character, and had they been prepared for the press by the 
Jearned baron of the Exchequer, there can be no doubt they would 
have been still more worthy of the high reputation they have enjoyed, 
It is, in our opinion, the only abridgment, or digest of the law which 
can, with propriety, be recommended to students, with the exception, 
perhaps, of a single title in Comyn’s great work; we allude to the title 
‘Pleader”” p. 325, 326. 

“(Note 9.) AGreemeNT, Osiication, AssiGNmMENT, AuTHoRrITyY, 
Bartment.—The above-mentioned five titles will afford the student a 
tolerable outline of one of the most extensive, and, without doubt, one 
of the most important, divisions of the law. The student must have 
early perceived that the infraction of contracts, and the commission of 
torts, constitute the principal sources of judicial litigation. The Eng- 
lish law of contracts, various, extensive, and important, as it confessedly 
is, has never been cultivated with correspondent assiduity ; and, indeed, 
may be considered as a good deal neglected, when we regard its per- 
vading, and great intrinsic value, and the philosophical character which 
essentially belongs to it. This inattention to the subject of contracts 
arose, in part, from the long continued hostility to the Roman and con- 
tinental law, from the preference, which, during centuries, was accorded 
to the feudal law; from the difficulties and refinements in the law of 
landed estates, which called so largely on the time of courts and of 
lawyers; and finally, from the habits and actual condition of the people, 
so little favorable to either foreign or domestic trade and commerce 
compared with what subsequently took place, and now exists in flour- 
ishing maturity. The time expended on the legal subtleties of real law, 
had it been dedicated to the cultivation of the doctrine of contracts, 
would have been most profitably applied. The one is an artificial sys- 
tem of wonderful ingenuity, but of no essential utility; the other is 
founded in nature, and arises from the infinitely varied transactions in 
society; the former, though the growth of centuries, could, in great part, 
be obliterated from the scheme of English jurisprudence, without any 
vital detriment, as its place could be easily supplied by a scheme of' 
real law infinitely less artificial ; but the latter, when once called into 
existence, must be commensurate in duration with our habits and insti- 
tutions, as it is a scheme educed from the principles of common reason, 
and is the natural growth of the simple and hourly occurring negotia- 
tions of life. In the Roman code, the law of contracts is brightly prom- 
inent; but, in our science, with few exceptions, every other department 
has made larger advances towards a philosophical perfection than that 
of contracts; for though a few topics have been cultivated with scien- 
tific accuracy, and with requisite fulness, the general doctrine of con- 
tracts, as it seems to us, has never commanded that thorough examina- 
tion, which its importance, and the facilities afforded by the works of 
the civilians, so invitingly prompted. The treatises on contracts by 
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Powell and by Comyn; those on bailments, by Story and Jones; the 
various works on the law of mortgages, powers, covenants, insurances, 
sureties, bills, notes, guarantees, charter parties, agencies, partnerships; 
&c. are generally valuable, and some of them very able on the particular 
subjects. And were every distinct species of contract as clearly, learn- 
edly, and philosophically discussed and explained, as is the law of bail- 
ments, the want of a general treatise on the entire subject of contracts, 
showing their minute divisions, connexions, and dependencies, would 
not be regarded as a serious evil, though its presence would certainly be 
desirable. In the present state of the law, however, a scientific, and 
learned, yet elementary view of the doctrine of contracts, in all their 
varieties, enriched by all the wealth of the civilians, of ancient and 
modern times,—and so far expository as to exhibit the final result of all 
the adjudicated cases, of British and American tribunals, and yet, so far 
speculative and censorial, as to point out the numerous imperfections, 
and defects of the existing law, and all of these argued in the spirit of a 
matured philosophy, could not fail to be a work of great utility, as the 
existing separate treatises are so generally deficient, in most of these 
respects.” p. 336-7. 

The 15th note, on Pleas and Pleading, the 17th, on Evi- 
gence, and the 20th, on Practice, contain such fresh and just 
views of their subjects, and are withal written in so attractive 
a style, that we regret that they are entirely too long for intro- 
duction into these pages. We recommend every practitioner, 
and student, to read the 20th note, if he will read no other 
part of this work. The 28th note, “on the reading of Re- 
ports, and particularly of leading cases,” is invaluable for every 
ambitious and determined student. It contains information, that 
he will in vain look for any where else. 

The 6th work in this syllabus pointed out for study, is Ste- 
phen on the Principles of Pleading in Civil Actions, and is to 
follow Selwyn, Tidd, and Conkling. It is marked with an e, 
that is, the michers in the study of the personalty may eject 
it from the course. Now we have, as we before expressed it, 
no objection to Bacon ; but in regard to him and Mr. Sergeant 
Stephen, we feel very much in the vein of Shylock: we would 
not give Stephen for a wilderness of Bacons. 

We regard the book of Stephen, as a priceless jewel ; origi- 
nal, unique, simple, brilliant, masterly, as it is, we should think 
that it was the very royal road for the fainéants. Perhaps we 
are extravagant, upon the merits of this writer. Our recollec- 
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tions of his appearance above the legal horizon, indeed, justify 
the suspicion. When a student, living in a large commercial 
city, we anxiously looked for the advent of all new law trea- 
tises from England, under the pleasing but delusive hope, that, 
not some Blackstone, but some greater than Blackstone, would 
suddenly burst upon us, and unveil, and unfold the whole sci- 
ence, with all the graces of diction, and all the polish and orna- 
ment of style. ‘Towards the end of our course, we saw, one 
morning, an announcement of the treatise, on the principles of 
pleading, and in an instant, we felt the conviction, that it would 
realize all our ideas, as toa vital part of the science of law. 
As far as our judgment is correct, we were not wrong. An 
accomplished legal friend, a finished pleader, agrees with us, as 
to the rare merits of Stephen; he thinks, however, that the 
learned Serjeant owes much to the history of Reeves, and that, 
as to some branches of the system of pleading, he is not quite 
full enough. We think that we could give any pleader, inclined 
to try it, the history of the English law, and all the authorities 
and books referred to by the Serjeant, set down in the order in 
which he has quoted them, and he would not be able, provided 
he had never read or heard of the Treatise, to produce that 
great work. ‘The peculiar mind, and its inspiration would be 
wanting. Had Mr. Justice Blackstone, in addition to his Com- 
mentaries, written that book, his fame would probably have 


been considered unapproachable. On its appearance, the cry 
would have been 





Virtus 
Crescit; et immensum gloria calear habet. 

We confess, however, that we never did regard the treatise on 
the principles of pleading as perfect. Although it does not 
laud every rule and turn of the system, in the foolish and exces- 
sive way that the Commentaries eulogize the general body of 
the English law, as well as the particular working of its parts, 
yet it does not show the practical operation, whether for good, 
or evil, of the different rules, nor suggest improvements, when 
any of them are bad. We do not know that this was effi- 
ciently done in any English book, before the report of the Com- 
mon Law Commissioners appeared, and the writers, who have 
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been busy on the topic, since the question of reform in law 
proceedings was first started. 

If, on this subject, we may further venture a suggestion, that 
may not strictly accord with the harmony of this part of the 
Legal Study, we would say, that, in addition to Stephen and 
Gould, Chitty’s first volume might well come in. His last 
edition is, we perceive, much improved by a free use of Ste- 
phen ; but without that, it is, we think, essential to the making 
of an accomplished pleader. Perhaps it may be thought that 
we lay too much stress upon pleading; if we err, it is on the 
safe side, as we hold, that a theoretic and practical pleader 
must be an accomplished lawyer; in other words, that it is im- 
possible to obtain a scientific knowledge of pleading, without at 
the same time, and by the same effort, obtaining a knowledge 
of the largest portion of the whole circle of the law. It must 
not be thought, however, for an instant, that the able and learn- 
ed author of the Legal Study has not mentioned Chitty with 
suitable emphasis: on the contrary, he not only recommends 
him as a source of information on pleading, but also the notes 
of Sergeant Williams to Saunders, (which form, perliaps, the 
substratum of the former’s treatise,) together with some twenty 
other writers, on the same branch. 

We have now come to the fifth Title, upon the law of equi- 
ty. This title, and the notes, though shorter than the preced- 
ing ones, are as rich in matter and manner. The following is 
the sixth note, upon a book which ought not to be omitted by 
the student. 


“(Note 6.) Barron’s Suit in Equity.—This is a remarkably perspi- 
cuous and satisfactory outline of the practice; in which are explained, 
analytically and scientifically, the various forms of bills, answers, de- 
murrers, pleas, and other proceedings, from the institution to the com- 
pletion of a suit in chancery. It is preceded by an historical essay on 
the jurisdiction and objects of chancery ; the whole of which is a clear 
and beautiful coup d’eil, admirably adapted as an introduction to the 
study of the practice and pleadings in this court. It appeared in 1796, 
and continues to maintain its high rank amidst the numerous works of 
later date.” 


We are warned, by the length to which this article has 
already extended, that we have not much verge remaining to 
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us, and we must therefore hasten to a close. We have come 
to the 6th title, indicating the course of study necessary to 
acquire a knowledge of the Lex Mercatoria, and in this we 
have only another proof of the enlarged and elegant mind of the 
author. We are delighted to find, that the only book (in the 
regular course) on the subject of partnership, is Collyer. All 
the other works on partuership are of course mentioned ; but 
an unqualified preference is thus given to Collyer’s ‘Treatise. 
This is another proof to our minds, of the anxious discrimination 
of the author; and we shall not hesitate now to declare what 
we have uniformly thought, since we possessed this book, that, 
with the careful and full notes of Messrs Phillips and Picker- 
ing, of Boston, it is the best book in America, on the subject 
of the law of partnership. 

We were much gratified, with the laudatory notice of Theo- 
bald, on the Law of principal and surety, and wish we had room 
for the note. We find, uniformly, that nothing good escapes 
the searching eye and powerful grasp of Mr. Hoffman, and 
that he is always ready, with a beautiful tribute of praise, for 
every one to whom it is due. It perhaps may not be inappra- 
priate in us to mention, that Theobald is the only English 
writer that we have met with, who openly quotes and discusses 
American decisions. 

With the 4th note on this title, we will leave it: 


“(Note 4.) Srory’s ComMENTARIES ON THE Law or BatLMENtTS.— 
In our Introductory Lecture on the Roman or Civil Law, which we 
presume is in the hands of a very few, as we gave it only a partial, and 
gratuitous circulation, we had occasion to advert to this admirable work 
of Mr. Justice Story, an author always learned, perspicuous, elementary, 
and thorov gh; quem appellasse, laudasse est. We hope to be pardoned 
for here r peating, from that lecture, our brief remarks on this work. 

‘In ma ters of pure reason, and the eternal principles of justice, as 
they have been educed by wise heads and sound hearts, we may often 
rely on the Roman law, and its commentators, with almost unerring 
confidence. No one can read without admiration, their expositions of 
the law of contracts, in all its numerous divisions. This is strongly 
exemplified in the recent very learned Treatise on the doctrine of Bail- 
ments, by Mr. Justice Story. We there perceive the riches of a highly 
cultivated and embellished mind, gratefully returning to the abundant 
fountain of Roman law, a portion of its borrowed wisdom, and paying 
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the most willing homage to the exalted merits of Justinian, of Pothier, 
Domat, Vinnius, Heineccius, Ayliff, Wood, Brown, and others. Whilst 
his learning on the Jaw of bailments ranges from the year-books, down 
through all successive ages of the common law, he illustrates and hap- 
pily enforces his doctrines, by constant references to Roman law, as set 
forth in the distinguished sources, to which I have just alluded. How 
much more valuable and authoritative he has thereby rendered his work, 
will be allowed by all, except by those (and there are such) who deem 
it idle, unprofessional, and even pedantic, to transcend the narrow limits 
of the common law, or to pursue our researches into regions, which, to 
them, are terre incognita, they would apply the carping objection, that 
the Roman law, if not authoritative, need not be referred to at all, as it 
would only tend to add to our already unwieldy bibliotheca legum, a 
mass of works accessible only to a few.’ 

“We confidently recommend also to the careful study, no less of the 
British, than of the American legists, the ‘Commentaries on the Con- 
flict of Laws’—and the ‘Commentaries on Equity Jurisdiction’—by the 
same author. As to his very able Commentaries on the American Con- 
stitution, they of course will be studied on this side of the Atlantic ; but 
we doubt not, the bright day of unprejudiced, untrammeled philosophi- 
cal research, will soon prevail much beyond these limits; and that the 
scholars at least, of that noble country to which we are so closely allied, 
by various ties, will also unite with us in admiration, praise, and study 
of this work.” 


Our remarks and extracts have already swelled this article to 
such a length, that we are compelled to bring it to a close as 
speedily as possible, and therefore to deny ourselves the plea- 
sure of enriching the pages of this number of the Jurist with 
selections from several of the most interesting and important 
titles of the work; we allude to the seven last titles, which are 
devoted to the Law of Crimes and Punishments ; the Law of 
Nations ; Maritime and Admiralty Law; the Civil Law; the 
Constitution and Laws of the United States, and of the several 
States; and Political Economy. But could we continue our 
notice of, and extracts from these titles, what a rich field would 
still be remaining beyond them, in the various divisions of the 
“ Auxiliary Subjects.” Indeed, in this latter part of the Le- 
gal Study, are to be found some of the greatest proofs of the 
varied learning and discriminating mind of the author. The 
third division, employed upon Legal Biography and Bibliogra- 
phy, is, by itself, of the highest interest and value. In fine, 
when we come to pronounce generally upon the merits of this 
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work, we cannot help bestowing on it unqualified and unlimited 
praise. ‘To our minds, there is no ground for exception to a 
line in it, on the usual plea of ubt plura nitent in carmine ; all 
is finished and exquisite. If, too, this work should not be 
sought after as the guide for an enlarged, philosophical and com- 
plete course of law studies, still it will be of the greatest utility, 
and should be read on account of the mass of elegant informa- 
tion which it contains. Besides being very agreeable reading, 
no teacher of law, however wedded to his own system, could 
leave the perusal of it, without obtaining hints that he could 
turn to the greatest advantage, and no student could possess 
himself of its contents, without feeling that his ardor for study 
was incited, his habits better regulated and disciplined, his 
mind stored with legal facts and thoughts, and his previous 
acquirements polished and extended. 

The 9th division of the Auxiliary Subjects is appropriated 
to the consideration of ‘* Professional Deportment.” ‘The dis- 
cussion of the subject occupies fifty-five pages ; and it is handled 
in a way equally creditable to the head and heart of the distin- 
guished author. Upon a future occasion we design to make 
this division the text for a separate article. ¥. 3. % 

Of the Philadelphia Bar. 

[We cannot forbear expressing our hearty concurrence with 
the views of the above able and learned article, and adding our 
own humble tribute of admiration and praise of Mr. Hoffman’s 
work. The Course of Legal Study is a book, which should 
be in the hands of every student, and on the table of every 
practitioner. ‘To the latter it will be useful, in no ordinary 
degree, as a bibliographical manual, referring him, in the hurry 
of practice, to the best works on any subject, to which his in- 
quiries may be turned, and materially abridging his labors ; 
while to the former it will be invaluable, for the apt and com- 
prehensive selection and arrangement of works for study, the 
elegant and learned notes on these various works, and the kind 
and cordial tones with which the student is ever addressed. 
Indeed, Mr. Hoffman is eminently the student’s friend, and 
his advice and encouragement cannot fail to cheer the despond- 
ing, to excite the indolent, and to confirm the ambitious and 
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ardent in the arduous studies before them. ‘I never read the 
old song of Percy and Douglas,’ says Sir Philip Sidney, 
‘* without feeling my heart stirred as by the sound of a trum- 
pet ;” nor do we believe that the law student, whose mind and 
heart are properly attuned to the calls of duty, can read Mr. 
Hoffinan’s book without feeling an impulse, scarcely less mov- 
ing, than that which stirred the bosom of the accomplished 
knight, and which he has with such stirring language ex- 


pressed. Ep. Jur.] 





ART. VIIIL—REDDIE’S HISTORICAL NOTICES OF THE RO- 
MAN LAW. 


Historical Notices of the Roman Law, and of the recent pro- 
gress of its study in Germany: By Joun Rennie, Jur. 
Utr. Doct. Gottingen. Edinburgh: 1826. Svo. pp. 136. 


Dr. Reppte is the only British author, with whom we are 
acquainted, who has written upon the history of the Roman 
law, with a knowledge of the present state of it, as a science. 
He has already been somewhat known to our readers, through 
the medium of the English law periodicals, as a sturdy oppo- 
nent of codification ;—which, as the pupil of Hugo, and a dis- 
ciple of the German Historical School, he could hardly be sup- 
posed to look upon with much favor. 

The author declares it to be his object, in the work before 
us, “to convey a few notices of the progress, which the study 
of the Roman, particularly the pure Roman law, has lately 
made in the German universities ;” and by way of introdugtion 
to this his principal object, ‘to take a very cursory view of the 
rise and progress of the Roman or Civil Law, from the origin 
ofRome to the time of Justinian—of its existence during the 
middle ages—and of the advancement of the study in modern 
Europe, prior to the commencement of its present flourishing 
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state in Germany.’ The first twenty pages contain a rapid 
sketch of the history of the Roman law, down to the time 
of Justinian—much condensed, as it must necessarily be—but 
full of deep thought—and very clearly manifesting the author’s 
perfect knowledge of his subject. The following is Dr. Red- 
die’s opinion, and we think an entirely just one, of the merits 
of Justinian’s labors in jurisprudence and legislation. 


“ Much has been written upon Justinian’s merits, personal endow- 
ments, and real services. The disputed question, ‘whether he gained 
his battles by the swords of his generals, and acquired his legislative 
fame by the pens of his Ministers and Lawyers, is foreign to our sub- 
ject; but the comparative worth of the compilation, to which his name 
is prefixed, is certainly of no ordinary importance. 

It must be remembered, that when Justinian ascended the throne, the 
Roman Empire had been for many years on the decline, and that what 
might and would have appeared superfluous, and even detrimental, to 
Caius or Papinian, had by that time become a matter of almost impera- 
tive necessity. ‘The Lawyers of the age had accustomed themselves 
to adhere servilely to the judgments and opinions of their more illus- 
trious predecessors ; and either from the want of a liberal and philo- 
sophic education, or from a decay in Human Nature, corresponding to 
the decline of the Nation, were almost unfitted to understand, at all 
events to improve upon, the more ancient models of Jurisprudence. It 
was under these circumstances, that Justinian,’ or his advisers, found 
it expedient to yield and accommodate themselves to the wanis of the 
times; and from what might have filled about two hundred volumes, 
(according to our computation), Justinian’s Digest was compiled. 

The merit of a compiler, and for the age in which he lived, of a suc- 
cessful compiler, must be conceded to Justinian; but more than this 
cannot be justly accorded. His suppression of the valuable originals, 
from which he made his selection, originals which, if preserved, would 
have exhibited to us, in regular succession, the gradual progress and 
widely diverging influence of the legislature of that powerful nation, 
has thrown a dark shade over his history and fame. Through his 
compilation, indeed, we have cbtained an imperfect epitome of the Ju- 





1 Edward the First of England has been termed the English Justinian, 
by some of our most illustrious authors, as Coke, Blackstone, Hume, and 
Gibbon. The only resemblance, which they bear to one another, is in hav- 
ing been both lawgivers ; but the one compiled and legislated for a nation 
on the decline ; the other, happily, for a people, who had emerged from bar- 
barism, and were destined to attain to a high degree of civilization and ele- 
gant refinement. 








344 Historical Notices of the Roman Law. [July, 


risprudence of Rome. And had the compilation not been made, it is 
possible, still less might, at this distance of time, have been handed 
down to us. But, while gratetul for the preservation of a part, we be- 
come from it only the more sensible of what we have lost. 

Justinian’s merits as a compiler, however, rank higher than his tal- 
ents as a legislator. His constitutions and enactments bear apparent 
marks of the ignorance and corruption of the age ; they are but feeble 
and ill assorted props, applied to a massy and well founded edifice, 
which stood in need of no support. His legislation was in many in- 
stances weak and tyrannical ; and he appears to have been more actu- 
ated by the desire of transmitting his name to an admiring posterity, 
than of benefiting his people, or distributing impartial justice.” ? 

The ten succeediag pages bring down the history of the Ro- 
man Law, as contained chiefly in the compilations of Justinian, 
to the time of Irnerius, of whom mention is first made in the 
year 1113, and who is supposed to have been the founder of 
the School of Glossators. During this period, the law began 
to be studied as a science; but it received an additional im- 
pulse from the labors of Irnerius and his pupils and followers. 
Their celebrity as teachers attracted great numbers of youth 
from the adjacent countries ;—the importance of a knowledge 
of the law, as well as of other liberal sciences, for the promo- 
tion of the peace and civilization of society, began to be more 
strongly felt :—and great and peculiar privileges were conferred 
by states and cities, upon the learned corporations and their 
members, with a view to attract students to their seminaries of 
learning. ‘ Even kings,” says the author, “ found it politic to 
increase the wealth and importance of their towns, by encour- 
aging the learned to deliver lectures, and by protecting them 
and their pupils when so engaged :’”"—and, in a note, he adds, 
that “ Each government was anxious to retain the celebrated 
teachers in the country over which they ruled, lest by their 





! This is the view which a discriminating investigation of the events of 
history leads us to take. The merit has too long been ascribed to Justinian, 
which belongs only to the Romans, as individuals, as a legislative body, as 
a nation; and after all that has been done within the last thirty years, to 
exhibit the subject in its proper light, it is not likely that another legislator 
—a compiler of another system, will again put upon record, that during 
the reign of Justinian, ‘la legislation Romaine sortit du chaos.—Bigot 
Preameneau motifs de la loi du Sep.,’ &c. d&e. 
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departure, the students might be induced to follow them. At 
Bologna an attempt was made to compel the “ doctores” to 
take an oath not to quit the city; and the famous Abelard 
was more than once similarly circumstanced.”” From the time 
of Irnerius to the invention of printing and the reformation, the 
path struck out by the School of the Glossators seems to have 
been steadily pursued. They and their followers went on, 
commenting upon one another and upon the text, until the text 
itself seems to have been almost forgotten and buried under a 
load of more than thirty Glosses. ‘These were reduced to a 
single commentary by Accursius, whose work known as “ the 
gloss,’ without the express authority or particular regulation of 
any government, alinost completely obtained, through custom, 
the force of law: and— Quidquid non agnoscit Gilossa, nec 
agnoscit Curia,” is still a rule in German law. In his notices 
of this period, Dr. Reddie devotes several pages “ to trace the 
first dawnings and subsequent progress of the Roman Law,” 
in England. ‘The vestiges of its existence and authority in 
that country, which he has collected together, are very curious 
and interesting, and prove that Vacarius was not the first, as 
seems to have been thought by Sir William Blackstone (1 
Comm. 18.), who introduced a knowledge of the Roman Law 
into England. We agree with our suther, that “ an account 
of the establishment of the Roman Government in England, 

and of the influence which its laws and institutions have & 
rectly and indirectly exercised on the English Constitution, is 
perhaps still a desideratum.” Such an account is, however, in 
our opinion, absolutely, and not merely, ‘“ perhaps,” a deside- 
ratum. ‘The laws of every people, (we use the word “laws” 
in its broadest sense) are made up of two elements, to wit: 
those principles or precepts, which are the natural result of the 
experience of civilized man, living in the social state ;—and 
those institutions, which are peculiar to each particular state or 
country, by reason of its local situation, or other causes which 
modify, in a greater or Jess degree, the character of its inhab- 
itants. ‘The Roman Law, from the time of its compilation by 
Justinian, maintained itself, on the continent of Europe, in 
every country which had been subject to the Roman Empire, 
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and the knowledge and study of it, as a science, appear to 
have kept pace with the knowledge and science of the age. 
In all these countries, its positive institutions, as well as its 
natural precepts, were more or less in force. It seems also to 
have been studied in England, as one of the very few branches 
of liberal science, though it had there little or no connexion 
with the government or political institutions. Those of its 
precepts, which were of universal application, were as much the 
law in England, as they were on the continent :—were proba- 
bly as well known to the men of learning ;—and were doubt- 
less applied practically, in the administration of justice, when- 
ever cases occurred, for their application. Upon any other 
supposition, it seems to us impossible to explain the existence 
of many curious coincidences, between the English and the 
Roman Law,—coincidences,—which, unlike the precepts of 
natural law, could hardly be supposed to have an independent 
origin. We will mention one. In the discussions at the bar, 
and in writing, the different parts of the Roman Law were 
spoken of and referred to, by their initial words,—as, the law 
si ut certo, the law contractus, &c. :—so, among the English 
lawyers, some of the statutes were spoken of by their initial 
words, as the statute guia emptores, the statute circumspecte 
agatis, &c., and writs and processes were also denominated in 
the same manner. ‘Those portions of the Roman Law, which 
correspond more closely with statutory enactments, were 
spoken of as the law Falcidia, the law Pompeia, the law 
Cornelia, from the name of the persons, upon whose sugges- 
tion, they were adopted. In like manner, the English lawyers 
spoke of the statute of Merton, the statute of Gloucester, &c. 
from the place where the Parliament was held, at which they 
were enacted. But whatever may have been the extent to 
which the Roman Law prevailed in England, the study of it 
was on the whole discouraged, and at one time even pro- 
hibited. In reference to this point, Dr. Reddie remarks : 


“ In the reign of Henry the Second, and in that of Henry the Third, 
Bracton wrote upon the commen law, soon after the Inns of Court 
were established ; and from that time, through a mistaken notion of its 
tendency, the study seems to have been discountenanced in England. 
‘Many of the causes of the decline of the study and authority of this 
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law, have been detailed by the ingenious Professor Millar, in his histori- 
eal view of the English Government.' In that philosophic work, he 
affirms the principal causes to have been, the study of the Common 
law, and the institution of the Inns of Court. These may have been 
minor and secondary causes; but, if we might hazard an opinion, they 
were notthe primary. They ought rather to be regarded as collateral 
events, which accelerated the downfall of the study of the Roman Law, 
though they did not occasion it. To attempt, however, to discuss all 
the causes which contributed to its decline, would be foreign to our 
present purpose, and would exceed the limits, we have here assigned 
ourselves.” 

The influence, which the invention of printing and the re- 
formation exerted upon the study of the Roman Law, are 
dwelt upon at considerable length. 

From the time of the publication of Haloander’s edition of the 
Corpus Juris, (1529) the study of the Roman Law became pre- 
valent, in all the most civilized countries of the middle and south 
of Europe, and was cultivated and advanced by a great num- 
ber of writers, of various and distinguished merit ; some few of 
whom, who “ were,” says Dr. Reddie, “ the most eminent of 
the age in which they flourished,” are noticed by him, in con- 
nexion with their works, in the remaining portion of his book. 
Of all the authors, who appeared subsequent to the period 
above-mentioned, and prior to the time of Hugo, with whom a 
new era began, Cujas, Heineccius, and Pothier were the most 
distinguished, of the several periods in which they lived, and 
may be said to have exerted the most powerful influence, both 
upon their cotemporaries and their successors. Pothier and 
his works have already been noticed in our journal.* Dr. 
Reddie speaks of him in terms of high commendation ; but, he 
adds, and, probably with truth, that “his works,” (meaning, 
we suppose, his Pandects,) “‘ have had rather an injurious in- 
fluence on the study of the pure Roman Law in France. 
That Pothier had left nothing more to be reaped from the field 
of Roman Jurisprudence, has too often been taken for granted 
by modern French Jurists.” The opinion, formed by a disci- 





2 Vol. II., page 316. 
* Vol. XII., p. 341. 


VOL. XV.—NO. Xxx. 30 
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ple of the German Historical School, of the character and !a- 
bors of the other two great names, whom we have selected, 
may not be uninteresting. Dr. Reddie thus speaks of the 
great French jurist : 


“¢Le Grand Cujas, as his countrymen are pleased to term him,’ was 
born, it is supposed, about the year 1520, and terminated his long, labo- 
rious, and eventful career, at Bourges, in 1590. The history of his life 
has been recently written by Professor Berriat St. Prix, and translated 
into German, with considerable augmentations, by Counsellor Span- 
genberg, of Zelle.2 Hugo has inserted in his Civilistisches Magazin, 
many interesting particulars and letters of that celebrated Professor ; but 
it is still to be hoped that Savigny will perform his promise, and add to 
the fame of Cujas, by connecting it with his own. 

We have here to review the works and labors, which have trans- 
mitted the name of Cujas to a grateful posterity ; but while we venture 
to appreciate his services in the cause of jurisprudence, we shall not 
permit ourselves to be carried down the stream of unrestrained admira- 
tion. It is no real praise to attribute to a man faculties and endow- 
ments, which Nature has denied him; and unwarranted encomiums 
are apt to expose, to ridicule, the author whose fame we intend to cel- 
ebrate. The assertion of Pasquier,? ‘selon mon jugement, iln’a, et 
maura par aventure jamais son pareil,’ may perbaps be attributed to the 
enthusiasm of the age in which it was written; and Daguesseau’s ex- 
travagant ‘temoinage, qu’il a écrit Ja langue du droit mieux qu’aucun 
modern, et peut-étre qu’aucun ancien,’ can only be pardoned to Da- 
guesseau. Buta living author, M. Berriat St. Prix, goes beyond both ; 
and has either been carried too far in his zeal for his favorite author, or 
has been incautiously Jed to adopt the hyperbolical style not unusual in 
his nation. We would not, with all our reverence for the ancients, 
have expected to have met with the following passage, written in the 
pineteenth century: ‘Papinian est le plus celebre des jurisconsultes de 

. Rome, et il le serait peut-étre, de tous Jes peuples anciens et moderns, 
si la France n’avoit produit l’immortel Cujas.’? 

Notwithstanding many untoward circumstances, Cujas early devoted 
himself, with unremitting attention, to the study of Jurisprudence. He 
was the first, who was sufficiently aware of the importance and value of 





) Recherches de la France, L. 9. chap. 3°. 

* Jacob Cujas und Seine Zeitgenossen: (Cujas and his Contemporaries.) 
By Ernest Spangenberg. Leipsic. 1822. 

3 Even this is surpassed in ‘les trois siecles de la literature francaise’— 
under the word Cujas, it is asserted, that before Cujas’s works appeared, 
there was only the Bible, Aristotle, and the Corpus Juris! ! 
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the Ante-Justinianean Law, for the proper and legitimate knowledge of 
the Corpus Juris. To his and Ranconet’s exertions, we are chiefly in- 
debted for what we, till lately, possessed of the inestimable relics of 
pure classic jurisprudence. With very great labor, and often at a great 
expense, Cujas obtained possession of nearly five hundred manuscripts ; 
and from these he edited two collections (1566 and 1586) of the works 
of lawyers prior to Justinian. Nor was this all; by means of these 
manuscripts he corrected and amended the text of the Corpus Juris it- 
self. In his lectures, he studied to explain the text in a manner pre- 
cise, luminous, and elegant ;' and he disdained to mingle with his doc- 
trines the theological controversies then prevalent. Nihil hoe ad edie- 
tum Pretoris, was his favorite maxim ; and perhaps, for a Jurisconsult, 
few better could be found. Still his lectures were merely exegetical, 
though he sometimes collected the different fragments and detached 
sentences of the same author upon particular subjects into one whole, 
and, by the restoration of the ancient arrangement, sought to arrive at 
the exact and explicit meaning. His fame procured him many stu- 
dents,’ and his example was influential on all those who came after 
him. The best editions of his works, are those of Fabrot, 1658, in 10 
vols. folio, and Naples, 1722. The last edition contains Merillit varian- 
tes, and Roberti observationes. His animadversiones et observationes are a 
valuable collection of discussions and illustrations of different points 
and doctrines of Roman Jurisprudence, of which the latest and best 
edition is that of Ubl, 1737. 

To every one, who may wish to have a thorough knowledge of the 
Roman Law, an intimate acquaintance with his works, if not indispen- 
sably necessary, cannot fail to be of the greatest advantage ; and, when 
we differ from a late French Professor, who has affirmed, that all that 
is useful in Cujas, has been compiled from him by Pothier, we are 
convinced we only express the general opinion. The talents with 
which Cujas was endowed, were admirably adapted to the age in 
which he lived ; had he been more of a philosopher, he would in all 
probability have been less acquainted with the history and sources of 
the Roman Law ; and might have wasted his time upon the Aristote- 
lian subtleties then predominant, and have sunk into a real and merited 
oblivion. 





‘ Nettelbladt terms the ‘ Jurisprudentia Cujaciana, elegantior.’ 

? We have all along refrained from attempting to state any thing, with 
regard to the numbers of the students, who flocked to the different semina- 
ries of learning. It is impossible to believe, that the accounts which we 
have perused of the many thousands can be correct; but whether we are 
to attribute the mistake to the exaggeration of the age, or to the addition of 
a few ciphers by subsequent transcribers, is what we shall not take upon 
ourselves to determine. 
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His labors, although not of immediate practical advantage, were the 
means of affording correct notions of Jurisprudence ; and contributed 
to open and enlarge the views, while they sharpened the intellect, of 
future legislators and jurists. 

Many of the lawyers, who now follow in learned succession, were 
scholars, or pupils of the scholars, of Cujas. The direction of historic 
inquiry, which he had given to the study, was for a time eagerly pur- 
sued. And we may regard the half century, in which he flourished, as 
the period in which, from a variety of concurring circumstances, the 
greatest progress was made in the knowledge of Roman Jurisprudence, 
down almost to the present age. 

The difference between the age of Cujas, and his own, has been 
strikingly, but ascetically portrayed by Montesquieu. ‘ Vans des 
temps (says the eloquent writer) qui ne sont pas fort éloignés des 
nétres, ou ce droit (the Roman) étoit objet des connoissances de tous 
ceux, qui se destinoient aux emplois civils ; dans des temps ou |’on ne 
faisoit pas gloire d’ignorer, ce que l’on doit savoir, et de savoir, ce que 
Von doit ignorer ; ot la facilité de Vesprit servoit plus 4 apprendre sa 
profession, qu’a la faire ; et ol les amusemens continuels n’étoient pas 
méme I’attribut des femmes.’ ?” 


Heineccius is probably more studied and better known by 
the “English and American jurists than any other civilian. 
Sir James Mackintosh somewhere calls him the best writer of 
elementary books, within his knowledge, on any subject. 
Many of the learned jurists on the continent, however, enter- 
tain a somewhat different opinion, which undoubtedly coincides 
with that of Dr. Reddie, as expressed in the following extract : 


“ Heineccius, the first professor of his time, became, at an early pe- 
riod of life, a student of theology ; but afterwards studied law under 
Thomasius, and was appointed professor of jurisprudence at Halle, 
where he resided for the greatest part of his life, and died in 1741. His 
voluminous works were printed at Geneva in 1769, in ten quarto vol- 
umes ; and though in Germany they have, through the more scientific 
and better digested labors of his successors, sunk into disuse, yet in 
Scotland they seem still to retain their former precedency. * 

During the time he was Professor, he deserved and enjoyed a consid- 
erable reputation for learned labor ; and due praise has always been 





‘ De l’Esprit des Loix Livre, XXVIII. chap. XLV. 
® Heineccius (says a critic in the Thémis) que toute ]’Ecosse prend en- 


core pour guide, lorsque |’Allemagne et la France l’ont délaissés, Vol. IV., 
p. 368. 
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awarded him, for what he has effected in the general promotion of the 
study. But ameliorations and changes are eontinually taking place ; 
and the labors of one age become consequently the vantage ground for 
the enterprising exertions of the succeeding. It has been supposed, 
that Heineecius had exhausted the subject, and that nothing remained 
to be done by those, who were to come after him. This can require 
no answer ; it has been sufficiently negatived by subsequent events. 

The works of Heineccius were certainly of use as compendiums; 
but his axiomatical method, the introduction of which was his principal 
merit, savored too much of the scholastic logic ; and though it may 
serve to help the memory, yet it does so too often at the expense of the 
judgment. His method, which, to a superficial observer, is apparently 
perspicuous, in reality frequently confuses the minc of the reader, by 
the absurdity of attempting to derive one axiom from another ; and by 
giving definitions of every thing, he renders obscure what stands in 
need of no illustration. In his zeal to deduce every thing from given 
premises, however fanciful, he would make it appear, that the Roman 
Jurists derived all their knowledge from the Stoics, as if the Stoies 
alone had been gifted with ordinary intellectual faculties ; and, although 
a writer upon pure Latinity, his works are full of barbarous words and 
uproman phraseology.* Even in the last (Biener’s) edition of the In- 
stitutes, there are many gross errors. Haubold lately published a new 
edition of his /dntiquitatum Romanorum Syntagma ; but from its nu- 
merous references to, and presupposed acquaintance with, many works, 
either written in German, or at least published in Germany, it is, com- 
paratively speaking, of little value in other countries. The text-book, 
on the Institutes of Justinian, has been altered, commented on, and re- 
cast, by Waldeck, Hépfner, and Arnold; and the latter renounced the 
axiomatical method.” 


The residue of Dr. Reddie’s book is occupied with histori- 
cal notices of the German jurists of the Modern Historical 
School, Hugo, Savigny, Haubold, and others ; and concludes 
with a brief account of the recent discoveries in the sources of 
the Roman Law. Our remarks and extracts have already ex- 





It isa singular fact, that after having extracted the superscriptions of 
the titles, or words contained in them, in their proper and Roman order, he 
no sooner proceeds to comment upon them, than, through a strange fatal- 
ity, he reverses that order. For example, he invariably inverts ‘ utiles ac- 
tiones,’ ‘ inofficiosi querele.’ ‘ Solitarius Pater’ and puts in place of ‘ mutui 
datio, mutuum ;’ &c. &c., and, by way of simplification for the different 
ways, in which re, verbis, literis aut consensu, contrahitur obligatio, has 
coined, or rather adopted, entirely without just cause, the barbaric terms 
contractus, realis, verbulis, &c. &c. But see his works passim. 


30* 
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tended so far, that we shall confine ourselves, in conclusion, to 
the following notice of Hugo and bis works: 


“ Gustavus Hugo was born at Lérrach, in the Duchy of Baden, in 
1764. His father and many of his ancestors were lawyers, and the for- 
mer had filled with credit many civic offices. Having entered upon 
his course of legal study at Gottingen, he remained at that University 
three years; and his talents, which developed themselves at an early 
period of life, procured him the notice of some of the first literary cha- 
racters of the age. 

The young lawyer had studied with peculiar attention English and 
French literature, the former of which was little known at that time in 
Germany, unless through the medium of French translations. Before 
leaving the University, Hugo obtained a prize for the best commentatio 
de fundamento successionis, in which may be found the germs of some 
of those ideas, which have since so successfully expanded themselves. 
It terminates with the followmg very philosophic remark, ‘ Ile demum 
quid fieri debeat, feliciter statuet, cui et ea quae facta sunt et quae quotidie 
fiunt, et quo successu singula, innotueruni.’ 

His residence for two years, as superintendant of the studies of the 
young prince, at the Court of Dessau, was of essential advantage in af- 
fording him the means of acquiring much general information, and 
practical knowledge of active and political life, which, in the compara- 
tively limited sphere of a University, he could never have obtained. 

Upon his quitting Dessau, he became Professor of Law at Gottingen ; 
and in 1789 he published a translation of the 44th Chapter of Gibbon’s 
‘ Decline and Fall of the Roman Empire, accompanied with copious 
notes. The publication of this classic chapter excited a great sensation 
among the Professors and Literati of Germany ; and, although it occa- 
sioned no immediate change in the mode of study of the law, yet the 
Jearned translator candidly and liberally acknowledges, that to it he is 
indebted for many useful hints. * 

Enjoying the countenance and friendship of Patter, Heyne, Spittler, 


vg 


and Feder, he applied himself to the study of the pure Roman Law ; 


> 





1 This justly celebrated chapter has been translated into French, and 
criticised in the Themis (vol. II. page 485) by Professor Du Carroy. In 
this review, no allowance whatever is made for the time in which it was 
written, nor for the other and varied studies of its distinguished author. 
The assertion, ‘ Que le droit Romain ait fourni, dans un bon ouvrage, la 
matiére d’un mauvais chapitre,’ is—to speak even in the mildest terms— 
rashly hazarded. Doubtless the French translation is miserably bad ; but 
M. Du Carroy has no excuse ; he ought to have perused the chapter in 
the language in which it was originally written, before he bestowed such 
unqualified censure. A more correct translation has, we believe, lately 
app: ared at Liege 
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and, not content with what he found amassed in the Corpus Juris, he 
sought from the other relics of the Roman Jurisprudence, which have 
been handed down to us, in manuscripts or in barbaric compilations, to 
trace its sources and history, and to unfold its principles and genius in 
a more philosophic manner, than had hitherto been done. In thus de- 
viating from the common path, he was exposed to many attacks from 
his literary adversaries ; but they seem to have had no other effect, than 
that of calling forth the latent energies of his powerful mind. 

From the Study of these valuable relics, he was led to compare the 
different manuscripts, (when such existed) to correct the text when 
Vitiated, and to republish those, which appeared to be the most useful. 
Accordingly, he edited Ulpiani Tituli et Pauli Sententia, with a dili- 
gence and critical acuteness peculiarly his own. Both of these works 
have since passed through many editions. 

Observing the confusion often occasioned by a want of precision and 
distinctness in the legal terms and phraseology, he earnestly recom- 
mended a return to the fixed and sufficient expressions of the Roman 
Lawyers. And in consequence of his exertions, the language of the 
Law has been much: improved by the rejection of those scholastic and 
germanized combinations, which served only to conceal or obscure the 
definite Roman terms.' Every expression, whose import has been in- 
sensilily changed through time, Hugo has labored to explain in its pure 
and proper sense; and he has even materially facilitated the study of 
the Progress of the Roman Law, by the care and accuracy, with which 
he has distinguished the different significations, which were attached to 
the same word, at different periods of the Roman History. * 

Even the unroman inversion of the words, in technical terns, and in 
sentences, did not escape his penetration ; and not a word, or express- 
jon, appears in his works, without a distinguishing ‘ sic dicta, which 
is not to be found sanctioned by the cuthority of a Roman Jurist. 
From this, resulted another improvement, which is however peculiar to 
Germany, and must be regretted by other nations. Formerly, all works 
on Roman Jurisprudence, were written in the common and universally 
understood language, Latin; but Hugo, finding it impossible to bring 
home, and explain with precision and accuracy all the different points 
and doctrines of the Law, without having recourse to modern Latin, or 
making use of German expressions latinized, introduced the method of 
writing in the vernacular language,—a practice now almost universally 
adopted in that country. 





' As fungibilis, realis, and a multitude of others, with which Heineccius 
and other writers have disfigured the Roman Law. 

* Legare, statu liber, depositum, &c. &c. had very different significa- 
tions affixed to them in the twelve Tables, from what they had even at the 
time of Cicero. 
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In the works on the history of the Roman Law, it had been the prac- 
tice to treat of and discuss the history of each particular custom or law 
separately, from first to last. Aware of the disadvantages of this mode, 
Professor Reitemeier and Hugo adopted the plan of dividing the his- 
tory of the Roman Law into periods; and they were thus enabled to 
trace more distinctly, and to explain more satisfactorily, the influence of 
one Law, or amendment upon another, their fine discriminations and 
partial modifications; and at the same time to assign more sufficient 
causes for the origin and subsequent variations of each, ' 

Hugo’s History of the Roman Law is universally allowed to be the 
best. It is perhaps the most philosophic history of any Law, in any 
language. Nine editions announce its estimation in its own country; 
it has been translated, though in a wretched manner, into French; and 
part of an edition has already appeared in Latin by Jngelbronner, a 
Dutchman.* In this work, ample use is made of the recent discove- 
ries ; the mistakes of former historians are corrected; and the impor- 
tance and connexion of the whole duly appreciated. From this history 
it is manifest, that former modern writers on Roman Jurisprudence 
have been led to represent the early ages of Rome, as more barbarous 
and ignorant than they really were, either from putting too great a 
value on the compilations of Justinian, considered in themselves 
merely, or from an overweening confidence in their own superior 
knowledge. The work, under this view, presents a new and highly 
useful subject for general study. When history is thus cleared of its 
obscurities and uncertainties, it becomes a much more interesting and 
important subject of investigation. And it is certain that the Roman 
Law stands in the same, if not a more particular relation, to our juris- 
prudence, that the ancient languages and general literature, do to our 
modern languages, and general literature. Both are properly esteemed 
as models, Besides, it is only by the comparison of our theory and 
practice, with those of other nations, that it is possible for us to become 
fully sensible of the excellencies and defects of our own existing insti- 
tutions. 





1 One of the great and manifest advantages of this method is, the being 
more easily enabled to trace the differences of opinion amongst the Roman 
Lawyers themselves, as in the case of the ‘ Usus’ and ‘ Habitatio.’ 


2 Hugo himself, in a review of the translation, (Géttingishe Gelehrte 
Anzeigen, 1822, p. 769,) ‘ advises every reader to follow the German text, 
as the French translator has neither understood the law, nor the language.’ 
The author of the translation is M. Jordan, doctor of medicine !! of Paris. 
Jordan, docteur en droit, (one of the learned editors of the Themis,) has 
been anxious to disclaim all connexion with this translation, or ‘ tra- 
duction,’ which, from the identity of name, might have been attributed to 
him. 
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The order and classification of the doctrines of the law is another 
important point, in which Hugo has left his predecessors far behind. 
For a long period, it had been the custom for every Professor to adopt 
that classification, which best pleased his fancy, in the arrangement of 
the materials, on which he was to write or jecture. But Hugo resolved 
to adhere as rigidly to the Roman method as possible ; and although he 
does not follow the exact succession, or series of the titles, still he re- 
tains the order which Justinian had copied in his Institutes from the 
commentaries of Caius.’ Jn particular, he explains and defends the 
intimate connexion in the Roman system of the “ ebligationes” and 
“ actiones” which Theophilus expressly states to have existed ; though 
upon this point both Von Savigny and Thibaut differ from him.* 

Till within the last few years, the Digest was looked upon solely as a 
heterogeneous mass of legal materials, with little connexion, and still 
less arrangement. Professor Bluhme (one of those young men who 
have risen to eminence under the tuition of Hugo) lately discovered the 
order of the Digest; and has thus afforded his learned instructer, an 
opportunity of exhibiting the influence of the order observed in the se- 
lection of the component parts, upon the doctrines of the law itself. 
By this discovery, it is ascertained, that in the titles of the Digest, the 
fragments are arranged principally according to the order of the more 
ancient works, from which they were excerpted. The fragments ap- 
pear all to have been taken either from the writings of the Jurisconsults 
ad Sabinum, ad Edictum, ad Platium, or from Papinian’s quaestiones re- 
sponsa et definitiones. * 





1 The Roman order of persons, things, and actions, was certainly more 
suitable to their law, than to ours, on account of their servi, who were 
treated as things, of the peculiar privileges attached to the Civitas, of the 
absolute dependence of the children on the father, and of their different 
kinds of marriage, particularly the strict Roman marriage. The doctrine 
of the ‘ Status,’ which had such a pervading influence over the whole of 
the rest of the law, required first to be discussed, before the other doctrines 
could be properly understood ; and, accordingly, the ‘Status’ and its de- 
pendencies are the exclusive subjects of the first division of Roman law. 
Nor is it to be supposed that, this division applies equally well to public 
and private law ; and Blackstone appears to have erred in adopting it, and 
in treating of the Parliament, of the King, and of the military and maritime 
states, in the same ‘ book,’ and under the same title—the rights of per- 
sons,—in which he discusses the relations of husband and wife, parent and 
child, guardian and ward. , 


* Hugo's Civilistisches Magazin, Vol. IV. p. 1. 
3 For a full account of this most important discovery, see the Zeitschrift, 
Vol, IV. p. 260 ; also, a letter addressed by Hugo to the editors of the 


Themis, Vol. III. p, 278; and Géttingische Gelenrte Anzeigen, 1821, p. 
127, 








356 Historical Notices of the Roman Law. [July, 


In consequence of a remark made by Gibbon, in a note to the 44th 
chapter of his celebrated work, Hugo has introduced a more abbrevi- 
ated and correct mode of quotation of the Corpus Juris, than has bith- 
erto been attempted by any other writer. ' 

An outline of Hugo’s works may be the most appropriate way to re- 
commend them to general notice. 

The first volume of his Lehrbuch eines Civilistischen Cursus, or Course 
of Study for a Civilian—is the Encyclopedia, which, since the year 
1792, has passed through seven editions. Although only a compen- 
dium, upon which the learned author reads his course of lectures, 
much general, as well as particular, information is to be found in it. 
After some preliminary observations on the precise definition of law, 
and on its distinctions from other sciences, the author treais of the dif- 
ferent sources of law in general, and of the acquisition of a knowledge 
of those sources. 

Three questions are then proposed, which embrace, in its most un- 
limited extent, all jurisprudence whatsoever, and which have some re- 
semblance to the celebrated “ Causae” of Ramus. 

The first is, What is the law? That is, what the existing law of any 
particular nation. 

The second is, Is it expedient, is it proper, is it consistent with reason 
and utility, that those laws should exist as such? This comprehends 
not only the mere metaphysics of law, the philosophy of law; but also 
what is taught us by the experience of the good, or bad, consequences, 
of such or similar laws, in other nations, or in other times, in similar 
circumstances, 

And the third, How has the existing law become law; how has it 
grown up through practice to be recognised as law ? Under this last 
question is not only comprehended the history of the sources, and of 
the cultivation of the law; but also the history of the doctrines, po- 
sitions, or, if we may so speak, tenets of the law, how they arose, how 
they progressively increased, or were amended, how they changed, and 
how they often disappeared. ‘This has sometimes been ter-ned chrono- 
logical jurisprudence. 

The different divisions of law are then noticed. The doctrines of 
private law are classed under persons, things, and actions ; not as being 
the most philosophical or simple division, but as being, in the Roman 
Law, the best arrangement for exhibiting the particular legal relations 
arising from each. 

The work is then divided into Private and Public law; and a suc- 
cinct historical view is given of the progress of the Roman Law from 
its origin till the time of Justinian ; a similar view of German Law fol- 
lows, traced from its earliest period, under the influence which Chris~ 





1 See the last preceding number of the Am. Jurist. 
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tianity, which the feudal system, which the divisions into towns, (of 
which the Hanseatic were the most celebrated), which the Roman 
Law, introduced through the Universities, and which the French Revo- 
lution have exerted upon it; and to this is appended a view of the 
French Law. 

The sources, from which the German Law has emanated, are next 
enumerated, and each separately and duly appreciated, whether it be 
Justinian’s compilation, the Consuetudines Feudorum, or the Corpus Ju- 
ris Canonici.' The outlines, and substance of the Jus Hodiernum of 
Germany, are next shortly exhibited. 

The remainder of the work is chiefly occupied with a methodical 
view of Public, as opposed to Private Law, under which is compre- 
hended the Law of the State or Government, and the Ecclesiastical 
Law, both before and after Luther, as it existed and exists in Germany : 
and afterwards with a view of the principles of International Law. 
An outline of Civil and Criminal procedure, and of Finance, follows ; 
and the work closes with a few remarks on the studies connected with 
Jurisprudence. For the learned author is decidedly of opinion, that 
even for the proper and practical application of !aw, much more for 
those, who are laying down the law for others, a knowledge of the phi- 
losophy of jurisprudence, as well as of the Roman system, is absolutely 
necessary. 

The second volume of the course contains Hugo’s view of Natural 
Law, as a system of the philosophy of positive, particularly of Private 
law ; which work has reached a fourth edition. 

This volume commences with an outline of the history of the philo- 
sophy of positive law, and of the advantages which may be derived 
frem the study. A view of legal Anthropology is then given, and man 
is considered in all the different conditions, in which he can possibly 
come under review. 

First, As an inhabitant of the earth, as subject to the Jus naturale, 
quod natura omnia animalia docuit. 

In the second place, as an accountable being, as a citizen of a rational 
world, or as sulject to the Jus Gentium, quod naturalis ratio, inter omnes 
homines constituit. 

In the third place, as a subject of a state, as a member of a particular 
community, as subject to the Jus Civile, quod quisque populus ipse sibi 
constitutt. 

The philosophical examination of Private Law is then entered upon ; 





1 It is not at all needful to study questions in these laws, (observes the 
Honorable Roger North), but the rise and progress of them, in gross, is but 
a necessary knowledge. See a discourse on the study of the laws, now 
first printed from the original MSS. 1824, p.9. Mr. North was Attorney- 
General to James the Second of Britain. 
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and the subject is acutely, though occasionally paradoxically, pursued 
through all its ramifications. 

In this work, the principal object appears to be, to inculcate more 
general views of jurisprudence ; and by applying theory and enlight- 
ened experience to existing institutions, and by a severe and critical ex- 
amination of their tendencies and effects, to discover, what is most con- 
ducive to the end proposed,—the welfare of mankind. The reasons, 
and particularly the historic reasons, for and against each position, are 
philosophically discussed ; and in notes the different opinions of cele- 
brated writers are opposed to, and compared with one another. * 

The third volume of the course, but which, from its increased size, 
is now «divided into two, embraces that department of juridical science 
in which Hugo ranks, far above all other authors, the History of the 
Roman Law. * 

Considerable mention has already been made of this excellent work,— 
in which we can study the ancient Roman Law, not as now modified 
either in Germany, or in France, or even as compressed by Justinian, 
but as the pure and peculiar Law of the Roman Nation. The Law is 
here studied more as a science, than for practical application ; and it is 
the only work of the kind in which the subject is thus treated. ? 





? This treatise was included in the list of works prohibited by the Aus- 
trian Government ; and an Ukase of Paul, late Emperor of Russia, ex- 
tended the same prohibition to his dominions. Hugo himself declares, that 
his method of examining freely all existing institutions, in order to deter- 
mine how far they are morally right, and politically expedient, does not ac- 
cord with the views of those, who tamely acquiesce, in the received and 
limited opinions of the age. In 1805, (after two editions of this work had 
been published,) Hugo was named corresponding member of the Imperial 
Legislative Society of Russia. 


*«¢ And generally in the law, as well as in all other human literature, 
antiquity is the foundation ; for he that knows the elder quotation can dis- 
tinguish what is new; but he that deals only in the new, cannot tell how 
fresh or stale his opinions are, nor from whence they are derived.” Hon. 
Roger North’s Discourse, &c. p. 16. 


3 [t is curious, and not unimportant, to mark the coincidence of opinion 
among great men in every country, and in every age. Montesquieu’s 
opinion on this subject is well known ; but we cannot resist the temptation 
of quoting a sentence from the preface to Lord Kames’s Historical Law 
Tracts. ‘ Law, in particular, becomes then only a rational study, when it 
is traced historically from its first rudiments among savages, through suc- 
cessive changes, to its highest improvements in a civilized society.’ The 
learned and amiable Sir W. Jones has remarked, ‘ That the progress and 
perfection of the Roman Jurisprudence present an interesting subject of 
discussion to the scholar and the lawyer ; while the philosopher must ad- 
mit, that Rome in some degree expiated the mischiefs of her too successful 
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This History is divided, as has been above remarked, into four pe- 
riods, corresponding to the four ages of man. ‘The first period extends 
from the origin of Rome to the establishment of the Laws of the 12 
Tables, about 300 years after the foundation of the City, that is, from 
the year 750 to the year 450 before the Christian era, being the child- 
hood of the city and its Laws. The second period extends from the 
promulgation of the 12 Tables to the time of Cicero, or till the year 650 
of Rome ; which may be appropriately designated the youth of the 
Law. The third period extends from Cicero to Alexander Severus, 
viz. to the year 1000 of Rome, the manhood or perfection of the Law. 
And the last period from Alexander Severus to Justinian, or to the 
year 1300 of Rome, 550 years after the Christian era, being the old age 
and decline of the Law. 

Under each period are comprehended the history of the sources from — 
whence the Law had its rise ; the history of the progress of the study 
or cultivation of the Law; and the actual state of the Roman Law, as 
it existed at the end of each of these periods. 

The fourth volume (6th edition) contains that part of the doctrines of 
the Roman Law, which are in force in Germany at the present day— 
the so termed Jus Hodiernum, systematically arranged. As far as pos- 
sible the Roman order is here preserved ; and after a general view of 
the subject, the work is divided into two principal heads, first De Rebus, 
or De Rerum Divisione, et acquirendo Rerum Dominio; which may be 
translated, the doctrines of the rights to things against the whole world ; 
and in the second place, De Obligationibus et Actionibus, or the exposi- 
tion of the doctrine of Rights against a particular individual. 

On the fifth volume, entitled Chrestomathia, which may be consid- 
ered as a sort of supplement to the fourth, the author sometimes de- 
livers a course of explanatory, or exegetical lectures. This volume 
contains extracts from the Jus Civile Antejustinianeum, the Corpus 
Juris, and the Decretals of Gregory the Ninth, thus forming a little 
manual of the doctrines of Law, on which the lectures on the fourth 
volume are principally founded. 

The sixth volume exhibits a compendious view of the commentators 





military ambition, by the promulgation of her rational and noble system of 
law.’’—Essay on the Law of Bailments, p. 35. 

“Lawyers themselves,” (observes Dalrymple), “seldom give historical 
deductions of laws; and historians seldom meddle with laws at all, even 
with those which gave occasion for the constitution, and on which, more 
than in battles and negotiations, the fate of it doth often turn.” —Essay on 
Feudal Property, 2d Edition, Chap. V. 

‘* Now it is to be observed,” says Sir Edward Coke, “that oftentimes, 
for the better understanding of our bookes, the advised reader must take 
lights from history and chronicles.’’ Co. Litt. 43. a. 


VOL. XV.—NO. XXX. 31 
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on the Roman Law, from Justinian downwards, to which work it is our 
duty again to acknowledge our obligations. 

And the seventh volume is a compendium on the Digest, calculated 
to facilitate the acquisition of a thorough knowledge of the sources of 
Justinian’s compilation, and the order in which the original works were 
excerpted and arranged. 

Besides these works, Hugo has published five volumes of the “ Civ- 
ilistisches Magazin,” which consists of ingenious and scientific discus- 
sions on subjects connected with Roman history and jurisprudence. It 
contains many articles of the most celebrated Jurists of Germany ; but 
the greatest number have been written by Hugo himself. 

The Gottingen Review also contains many able criticisms by Hugo, 
and to which be has always subjoined his name. 

In conjunction with some other learned jurisconsults, Hugo has also 
collected and edited all the remains of classic jurisprudence, (the Corpus 
Juris, and recent discov zries excepted,) which have survived the muti- 
lations of monks, and tse ravages of time.” ! 


Since the above notice of the works of Hugo was written, 
he has published a sixth volume of the Magazine, and has also 
collected together and published, in two volumes, the criticisms 
originally published by him in the Gottingen Review. The 
title of the last work is ** Beytrage zur civilistischen Bucher- 
Kentniss de letzten vierzig jahre.” The following descrip- 
tion of it is extracted from a notice by Professor Warnkéenig 
published in the ‘Thémis, (vol. 10, p. 139.) 

* Another work, very curious for those who interest them- 
selves in the scientific study of law, has appeared. It is a col- 
lection of the critical notices by M. Hugo, of the works of ju- 
risprudence published during the last forty years. ‘The nu- 
merous and clever analyses, which this illustrious reformer of 
the science of law in Germany has published in the literary 
journals of Gottingen, are generally known: they were one of 
the means, by which he exerted his great influence, in giving a 





1 The following titles have been conferred on the author of these works. 
He is Knight of the Guelphic Order, Privy Counsellor of Justice, Member 
of the Imperial Legislative Society of Russia, of the Académie de Législa- 
tion of Paris, of the Royal ‘Institut’ of the Netherlands, of the ‘ Societa 
Italiana,’ of the Societé du Departement du Bas-Rhin, Dean of Faculty, 
and Professor of Law at Gottingen, Juris Utriusque Doctor of Halle, 
&e. &e. 
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direction to juridical studies. These articles, which are full of 
spirit, and frequently of ingenious satire, were well adapted to 
fix the attention of the jurisconsults upon the good and bad 
works of the time, as well as to make known to them the spirit 
of the age. Hugo not only assigned false merit its proper 
place, but he also knew how to bring forward modest talents, 
and to encourage those young authors, who were truly deserv- 
ing. He took the lead of his cotemporaries in proclaiming 
grand truths, for which the great mass were not as yet pre- 
pared. For a long time, these articles had been for sale sep- 
arately, at the office of the Journal des Savans, of Gottingen, 
for the moderate price of a gros ; but the friends of this cele- 
brated jurisconsult desired to see them united into a single col- 
lection ; and nothing could therefore be more agreeable, than 
to perceive that he had acquiesced in their wishes. 

An introduction of forty pages contains some interesting no- 
tices of the life and studies of the author,—of the celebrated 
jurisconsults, at the period when he began to write in the jour- 
nal of Gottingen, (in 1788)—and of the state of the study of 
the law at that period. The author has also inserted the pre- 
faces to the first editions of his different manuals, which had 
not been reprinted in the subsequent editions. Numerous ex- 
planatory notes, illustrating points which would not otherwise 
be readily understood, are contained at the foot of the page. 

In the republication of these articles, the chronological order 
has been observed ; and it seems to us to be preferable to any 
other. In fact, we are thus enabled to see, in what manner 
the talent of M. Hugo has developed itself,—how his opinions 
have been established or modified,—and how the circle of his 
activity has been extended or narrowed,—according to the 
times and circumstances. ‘The author has omitted some of the ~ 
notices, which appeared to be unimportant, except so far, how- 
ever, as to indicate the subject of them. 

This collection is consequently a precious source for those, 
who wish to become acquainted with the history of the science 
of law in Germany, since the year 1788, that is to say, during 
its most brilliant epoch. It is not only important as a biblio- 
graphical monument, but a very agreeable and entertaining 
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book, These writings—the fruits of a controversy full of spirit 
and warmth, have somewhat of a dramatic character, and pre- 
sent us with a tableau vivant of the literary movement in which 
M. Hugo has played so distinguished a part. They are, at the 
same time, a review of the proper works of the author, and a 
biography of the celebrated jurisconsults of the age. 

It is true, that, in order fully to comprehend and appreciate 
the whole merit of these criticisms, one should be acquainted 
with the civilization and the literature of Germany, as well as 
with the state of the German Universities, and even with the 
Jabors of many authors, who are very little known in foreign 
countries. M. Hugo, however, frequently occupies himself 
with the celebrated men of France, of England, of the Nether- 
lands, and other countries. 

The judgment of this man of genius, upon the literary pro- 
ductions of the cotemporary jurisprudence, will not be seen 
without interest. We admire his prodigious activity, his frank- 
ness, and his courage in combating the false opinions—even the 
most accredited—of his age, when we read these writings, by 
which M. Hugo has acquired a preponderating influence, not 
only upon the study of jurisprudence, but also upon all the 
other sciences connected with it, which are indebted to him for 
a new impulse, and the history of which has commenced with 
him a new era.” 

We should be glad, if our limits permitted, to follow Dr. 
Reddie through his notices of the other great jurists of modern 
Germany ; and to introduce our readers at this time to the 
works of Savigny, Haubold, and others, who have written on 
the pure Roman Law ; but the length of this article admonishes 
us to defer this very agreeable task to a future number ; and, in 
the mean time, thanking Dr. Reddie most cordially for the 
publication of his book, notwithstanding it happened ten years 
ago, we conclude with him, that “ the early, and equitable and 
only genuine part of the Roman Jurisprudence may be re- 
garded, not only as a noble system of philosophic reason, but as 
a venerable monument, solitary of its kind, of the genius and 
comparative happiness of a free and a mighty people.” 

L. S.C, 
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ART. IX.—STORY’S COMMENTARIES ON EQUITY JURISPRU- 
DENCE. 


Commentaries on Equity Jurisprudence as administered in 
England aid America. By Josern Story, LL.D., Dane 
Professor of Law in Harvard University. Vol. 1. Boston. 
Hilliard, Gray, and Company. 1836. 


Tue profession are greatly indebted to the distinguished ju- 
rist, whose excellent works we have often heretofore had oc- 
casion to notice, for these most valuable Commentaries. The 
first volume only has yet appeared, but the plan of the work, 
the manner in which it has thus far been executed, and the 
well known talents, profound learning, great experience and 
judgment of the author, give ample assurance that when com- 
pleted, it will supersede all other treatises upon the same sub- 
ject. Such a work has been much wanted. No complete 
treatise upon equity jurisprudence has before been published. 
Few, if any, of those, which have at various times been given 
to the public, can be cited or relied upon as authorities. Most 
of them have come from inexperienced hands. They serve 
principally as very imperfect indexes to the reported cases, 
which the reader is obliged to consult, examine, compare, 
weigh, and consider long and deliberately, before he can be 
sure that he has ascertained exactly the principle or rule which 
they establish. 

The stamp of high authority, which the work before us justly 
bears, adds very much to its utility and value. It is a rare 
thing to have a treatise on English or American jurisprudence 
from the pen of a distinguished judge ; and it is still more rare 
to be favored with such a work from one so eminently qualified 
to accomplish in the best manner whatever he undertakes. In- 
deed, until lately, very little has been written by any one to 
explain or illustrate the doctrines belonging to that most im- 
portant branch of jurisprudence, administered in Courts of 
Equity. Lord Nottingham, who has been sometimes called the 
father of equity, it is said begau to write a treatise upon this 

*31 
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subject, which was never completed. The lex pretoria by 
Chief Baron Gilbert, written probably sometime before 1726, 
is, we believe, one of the first attempts, the fruits whereof have 
been submitted to the public, to state and illustrate the general 
principles by which these courts are governed. And certainly 
from his great learning, and his long attendance and judicial 
experience in a Court having jurisdiction in Equity, few men 
were better able to write a valuable book upon this subject. 
But the treatise published under his name long after his death 
in 1758, is a mere outline or sketch that probably was never 
intended by its author to be laid before the public in its present 
apparently unfinished state. It gives but a limited and imper- 
fect view of the doctrines of the Courts of Chancery, even so 
far as they had been established in his time. A few of the 
most general principles and rules under some of the general 
heads of chancery jurisdiction, which was yet quite unsettled, 
illustrated by a few cases, is all that it contains. It is a less 
perfect summary of the doctrines, than the forum Romanum 
prefixed to it by the same hand, is of the history and course of 
practice of these Courts. 

The treatise, published anonymously in 1737, and ascribed 
to Mr. Ballow, enters more fully into an exposition and expla- 
nation of the matters of which the Courts of Equity have cog- 
nizance. The author appears to have been quiie familiar with 
the doctrines of Equity, as they were received and practised 
upon in his time. And yet if it was written by Mr. Ballow, it 
is the production of one who had not the advantage of long 
practice or experience at the bar. It is, however, universally 
admitted to be a work of profound erudition. But still it is 
obviously quite imperfect and incomplete. At the time when 
the author wrote, the jurisprudence of Equity had not reached 
that degree of perfection which it has since attained. The sci- 
ence of Equity, like that of the common law, has always been 
progressive. Since the work was first published, vast improve- 
ments have been made in the system of Equity. The bounds 
of Chancery jurisdiction have been more fully explored, ascer- 
tained and settled, and the jurisprudence has been enriched by 
an accumulation of learned judicial opinions and decisions, es- 
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tablishing new principles and rules, or extending or qualifying 
those which had been already adopted, and which by experi- 
ence were found to be either too broad or too narrow. Some 
of the principles laid down in the work would not therefore 
now be received as rules of decision, or at least not without 
many qualifications. ‘The work, imperfect as it is, has passed 
through several editions both in England and America. Mr. 
Fonblanque, the English editor, has made it much more ac- 
ceptable to the modern lawyer by his very copious, learned 
and valuable notes, which now form so important a part of the 
whole book, that it usually passes under the authority of his 
name. ‘The first London edition, with notes by the English 
editor, was published in 1792, and the fifth and last edition in 
1820. ‘The modern cases and doctrines, connected with or re- 
lating to the subjects of which the texts treats, down to the 
time when the editor wrote, are contained in his annotations. 
But the learning contained in his notes is, of course, excursive 
and unmethodical, and necessarily limited by the text. It 
would have been far better if the learned editor had undertaken 
what be suggests in his preface, to recast the whole work. 
Mr. Ingraham and Mr. Laussat, the American editors, have 
respectively made many important additions, chiefly by refer- 
ences to, and citations from American cases, which have much 
increased the value of the book, when regarded as a mere di- 
gest of decisions. But the former editor has been guilty of in- 
excusable carelessness, if it does not deserve a harsher appella- 
tion, in so blending his citations with the notes of Mr. Fon- 
blanque, that it is not always easy to distinguish them. It is, 
moreover, remarkable that although there have been many im- 
portant cases decided in the English Courts during the lapse of 
more than ten years, between the last English and the last 
American edition, not one of those cases, as far as we have 
been able to discover, has been referred to in the annotations 
of either of the American editors. ‘The whole work, including 
the notes, contains much desultory learning, ancient and mo- 
dern, on the subject of equity ; but with all the valuable ad- 
ditions which have been made to it by the labors of the various 
editors, it does not give an accurate or comprehensive view of 
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the doctrines which at the present day are administered in the 
Courts of Chancery ; and its want of methodical arrangement 
renders its contents far less useful than they otherwise would be 
to the student and the practitioner. 

The digest of Chief Baron Comyns contains a concise and 
undoubtedly accurate view of the decisions of the Courts of 
Chancery, and the rules of practice down to his time. It is a 
work of great authority. The author was unquestionably very 
familiar with this branch of jurisprudence, since it was admin- 
istered in the Court where he presided ; and he was very com- 
petent to write an excellent treatise upon Equity. The di- 
gest, however, although a work of great utility to the practical 
lawyer, contains but a very small portion of what now belongs 
to the science of Equity. It was compiled probably about the 
same time with the treatise last referred to, and published in 
1764. A supplementary volume by another hand contains the 
subsequent cases down to about the time of the American rev- 
olution. It is not, nor was it intended to be, a treatise or com- 
mentary on Equity Jurisprudence, but merely a concise digest 
or summary of the decisions and rules of practice in Chancery 
without comments or illustration. The treatise of Lord 
Kaimes is grounded principally upon Scotch Jurisprudence, 
and therefore contains many doctrines which would not now be 
admitted in the Courts of Chancery in England or America. 
It is not a work of much practical utility to the English or 
American lawyer. 

Mr. Maddock’s treatise is a much more recent attempt to 
methodize and reduce into system, the doctrines and rules of 
practice, which belong to Courts of Chancery. It is much 
more methodical, and far more copious than any of the pre- 
ceding works, but the view which it gives of the principles of 
Equity is still quite incomplete and inaccurate. It would seem 
from the preface of the author, that it was compiled in the 
course of his early professional studies, when of course his 
judgment had not been matured by experience, and when he 
could not have become very familiar with either the doctrines 
or the practice of the Courts of Equity. A treatise coming 
trom such hands is of comparatively little value. Every ex- 
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perienced lawyer knows that great judgment and practical ex- 
perience are requisite to compare and balance cases, and duly 
weigh and estimate authorities. ‘To extract the principles from 
obscure cases, and ascertain the soundest and best rule where 
there are conflicting authorities, is a task for which a student 
or young lawyer in his novitiate is generally quite incompetent. 
The work has passed to the second edition in England, the 
first of which was published in 1814, and the last in 1820. 
The last edition has the advantage of many important altera- 
tions, additions and corrections of the author, who, during the 
interval between the publication of the first and second edi- 
tions, was a reporter of decisions in the Vice Chancellor’s 
Court; but his practice as a barrister, we believe, was not very 
extensive. There is, as might have been expected, a want of 
exactness and precision in the work, and it is rather useful as a 
digest of cases, than as a commentary or treatise on Equity 
Jurisprudence. Besides, there have been very many impor- 
tant decisions in the Courts of Chancery since the last edition 
was printed, which have thrown new light upon many branches 
of this important subject. 

Mr. Jeremy’s treatise on the Equity jurisdiction of the high 
Court of Chancery is of later date, having been published in 
1828. It, of course, contains the decisions of the Courts, so 
far as they come within the scope and object of the work, to a 
later period. But it is liable to many of the objections which 
may be made to the work of Mr. Maddock. It does not, in- 
deed, profess to give a full and complete view of the whole 
system, but only to trace out and arrange the more general 
rules which govern the determinations of the Court. It seems 
to have been compiled with a view to show in a general out- 
line, the nature and extent of the jurisdiction of the Court of 
Chancery, rather than to give a comprehensive view of the 

jurisprudence of Equity. The style and manner of execution 
seem to have in some degree been adapted to the general 
reader, and those of the profession who were not acquainted 
with the subject. And from this circumstance, and the con- 
cluding sentence of the author’s preface, as well as from the 
time when the work appeared, we may perhaps, be allowed to 
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surmise, that the book was written partly at least, with a view 
“ to demonstrate the incalculable benefits which a due admin- 
istration of the doctrines of the Court of Chancery must confer 
on a wealthy commercial nation, and to disperse those false 
prejudices and prepossessions which have been too generally 
entertained against its jurisdiction.” Neither precision nor 
fulness can be expected in such a work. Every branch of the 
subject is but cursorily considered. It contains, however, a 
more lucid exposition of the cases and decisions referred to, 
and evinces greater discrimination and deeper knowledge of the 
science of Equity than the work of Mr. Maddock. 

We have now noticed the principal works which profess to 
give a general view of Equity. There are several treatises on 
distinct heads or branches of the subject. 

Mr. Newland has written a pretty good treatise on contracts 
as they are viewed in a Court of Equity ; Mr. Highmore has 
written a treatise on charitable uses, and Mr. Bridgman has 
edited an edition of the old work of Duke upon the same sub- 
ject, and made many additions to it ; but it is now about thirty 
years since the latest of these works appeared. ‘The doctrines 
of the Court of Chancery in relation to vendors and purchasers, 
are ably expounded in a very valuable treatise by Sir Edward 
Sugden, which has passed through many editions, the last of 
which very recently issued from the press with the corrections 
of the author, and is a book of considerable authority. ‘The 
same writer and Mr. Chance have written valuable treatises on 
the subject of powers ; and there is an old work of Mr. Powell 
on the same subject. Sir Edward Sugden also has edited an 
edition of the old treatise of Gilbert on uses and trusts, upon 
which subject Mr. Sanders has also written ; but the last 
edition of the former was published about twenty-five years, 
and of the latter about twelve years ago. Mr. Hovenden, 
about ten years ago, published a work on frauds cognizable in 
equity, in which many of the cases on that subject are collected. 
But the work has no particular merit, excepting as a compila- 
tion of cases. Mr. Ram and Mr. Meggison have both written 
treatises on the administration of assets of recent date, in which 
the authorities are pretty well collected, which is the chief 
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merit of these works. Mr. Eden, sometime ago, published a 
useful book on the law of injunctions, but a much better book 
might now be written upon that subject. Mr. Holman has 
written a small treatise upon the equitable doctrines of election 
and satisfaction, Messrs. Leigh and Dalzel on the equitable 
doctrine of the conversion of property, Mr. Mathews on por- 
tions, and Mr. Willis, Mr. Hampson, and Mr. Grant respect- 
ively, on the duties and liabilities of trustees. Besides these 
there are various treatises on mortgages, on wills, on devises, 
on legacies, and on other subjects in which the doctrines of the 
Court of Chancery are incidentally considered. 

It would be too great a task to notice particularly the re- 
spective merits or demerits of the several works before referred 
to. We shall be justified in saying generally that few cf them 
are valuable by reason of either the learning, judgment, or ex- 
perience of their respective authors. Scarcely any of them 
are of any utility excepting as digests, or collections of cases. 
The stock of equity learning, upon the subjects of which many 
of them treat, has been much enlarged since they were written. 
None of them contain any account of the American decisions 
in Chancery, which have already become very numerous and 
important. And in none of them, whether on equity generally 
or on a particular branch of it, are the principles and rules laid 
down so methodically, and with such clearness and precision, 
and the cases compared, weighed and commented upon, with 
such rare discrimination and in so masterly a manner, as in the 
work before us. On such a work, both the student and the 
practical lawyer, without the labor of research and investigation, 
can rely with undoubting confidence. We may confidently as- 
sert, that when it shall have been completed, it will be the only 
work on Equity fit to be put into the hands of the former, and 
to the latter as a book of reference and authority, it will be in- 
valuable. The work embraces all the American Chancery 
cases of any value and importance. And the notes contain 
much recondite and valuable learning, which the author very 
properly thought might too much encumber and embarrass 
the text. 


We learn from the preface that “the work is divided into 
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three heads. First, the concurrent jurisdiction of Cotirts of 
Equity ; secondly, the exclusive jurisdiction ; and thirdly, the 
auxiliary or assistant jurisdiction. The concurrent jurisdiction 
is again subdivided into two branches, the one where the sub- 
ject matter constitutes the principal, (though rarely the sole 
ground of jurisdiction.) The other where the peculiar reme- 
dies administered in Equity constitute the principal, (though 
not always the sole ground of jurisdiction.) The present vol- 
ume embraces the first only of these three branches of concur- 
rent jurisdiction. ‘The remaining subjects will be fully dis- 
cussed in the succeeding volume.” ‘The author adds, that he 
hopes “ to find leisure to present, as a fit conclusion of these 
commentaries, a general review of the doctrines of equity 
pleading, and of the course of practice in equity proceedings.” 


[We are compelled by our limits to break off here ; we pro- 


pose, however, to continue our remarks in a future number. ] 








DIGEST OF ENGLISH CASES. 


COMMON LAW. 





{Comprising Adolphus & Ellis, Vol. 1, Part 4, and Vol. 2, Part 1; Bing- 
ham’s New Cases, Vol. 1, Part 4, and Vol. 2, Part 1; 1 Scott, Parts 2 and 
3; 1 Crompton, Meeson, & Roscoe, Part 5; 5 Tyrwhitt, Parts 1 and 2; 
3 Dowling’s Practice Cases, Part 5:—all Cases included in former Di- 
gests being omitted.—5 Manning & Ryland, Part 2, recently published, 
contains no case not before digested.] 


AFFIDAVIT. 


( Taking off the file.) The Court will not allow an affidavit to be taken 
off the file to be amended: a fresh one must be sworn. Plant v. 
Butterworth, 5 Tyrw. 183. 

AGREEMENT. 

(Running with the land.) An agreement that plaintiff should be paid 
3601. ou the 31st December, 1834, for 3131. lent by him on the 26th 
April, 1834, if four persons named should be alive on the 31st De- 
cember, and that the plaintiff should have the use of two boxes at 
a theatre in the intermediate time gratuitously, but if either of the 
four persons should die, the plaintiff should pay a reasonable sum 
for the use of the boxes: Held not to be an agreement running with 
the land, and therefore not binding, as to the use of the boxes, on 
an assignee of the theatre. Flight v. Glossop, 2 Bing. N. C. 125. 

ARBITRATION. 

1. (Extent of arbitrator's authority.) It was referred to an arbitrator 
to decide on what terms a partnership agreement should be can- 
celled. He directed, among other things, that the agreement should 
be cancelled, that one of the partners should have all the debts due 
to the firm, and should, if necessary, sue for them in the name of 
his late partner: Held, that in this last direction the arbitrator had 
not exceeded his authority. Burton v. Wigley, 1 Bing. N. C. 665. 

2. On a reference of a cause and all matters in difference, the arbitra- 
tor awarded that there was a balance of 261. due from the plaintiff 


to the defendant, but did not direct the money to be paid. The 
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Court refused to grant an attachment for non-payment of the money. 
(3 Bing. 684; 1D. P. C. 489.) Hopkins v. Davies, 1 C.,M. & R. 
846. 

3. (Revocation of arbitrator’s authority—Arbitrator’s misconduct.) An 

arbitrator’s authority cannot be revoked after he has made his award. 

His refusal to examine witnesses is sufficient misconduct to in- 
duce the Court to set aside his award ; although he did it thinking 
he had sufficient evidence without him. Phipps v. Ingram, 3 D. P. 
C. 669. 

4. A cause was referred at the assizes, and by consent a verdict was 
entered for the plaintiff, damages £50, subject to the award of an 
arbitrator. ‘The time for making the award expired without an 
award being made; it was further enlarged by consent, and the 
enlarged time having also expired without an award made, the 
plaintiff gave notice of trial, and proceeded to the trial of the cause, 
and obtained a verdict. A judge’s order having been previously 
obtained for altering the record in the distringas, the clerk of assize 
at the trial erased the endorsement of the previous verdict, and en- 
tered the new verdict in the usual way. The Court set aside the 
latter verdict for irregularity. Evans v. Davies, 3 D. P. C. 786. 

5. (Costs.) An action for a nuisance (to which a plea of the general 
issue only was pleaded before the new rules of pleading,) was re- 
ferred to an arbitrator, who found that the plaintiff had not proved 
that the defendant was the cause of the injury, and ordered a non- 
suit to be entered ; but directed also, that the defendant should re- 
move the nuisance within a month: Held, that this was a finding 
substantially in favor of the defendant, and that he was entitled to 
the expense of all witnesses who could be material under the gen- 
eral issue. Radcliffe v. Hall, 3 D. P. C. 802. 

ARREST. 

A defendant who had been wrongfully arrested on a Sunday upon a 
charge of felony, without any warrant, was arrested on civil process 
as he was leaving the police-office after being discharged by the 
magistrate: Held, that the latter arrest was reguiar; it not being 
distinctly shown that the plaintiff was privy to the unlawful arrest. 
Jacobs v. Jacobs, 3 D. P. C. 675. 

ATTORNEY. 

1. (Right of attorney to go on with action for his costs.) An attorney is 
not justified in proceeding with an action after it has been settled 
between the parties themselves, although the defendant knew that 
costs had been incurred, and that the plaintiff himself was not in a 
condition to pay them: it must be shown affirmatively that the set- 
tlement was come to for the purpose of cheating the attorney. Jor- 
dan v. Hunt, 3 D. P. C. 666, 
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2. (Costs of taxation of bill.) Where, on the taxation of an attorney’s 
bill, a sum was deducted, being the costs occasioned by commenc- 
ing an action in an improper form, which was afterwards brought 
in a proper form; and in consequence of that deduction a little 
more than a sixth was taxed off: Held, that the client was entitled 
to the costs of taxation. (2 H. Bla. 358; 3 N.& M. 767; 5 B. & C. 
760; 1 D. P. C. 251; 2 D. P. C. 382.) Morris v. Parkinson, 3 D. P. 
C. 744. 

3. (Liability of, for negligence.) Where a plaintiff was nonsuited 
through the neglect of the attorney’s clerk, to attend in Court, the 
Court refused to set aside the nonsuit except on the terms of the 
plaintiff’s attorney paying the costs occasioned by the defendant’s 
attending to try. White v. Sandall, 3 D. P. C. 798. 

BANKRUPTCY. 

1. (Mutual credit.) In an action by the assignees of a bankrupt for not 
accepting, pursuant to agreement, a bill of exchange drawn by way 
of part payment for goods sold and delivered by the bankrupt to the 
defendant: Held, that the defendant might set off a debt due to him 
from the bankrupt for money lent, &c. (1 Mod. 215; 2 Vern. 117; 
8 Taunt. 499; 1 B. & Ad. 526; 2 B. & B. 94.) Gibson v. Bell, 1 
Bing. N. C. 743. 

2. (Set-off, against assignees, of debt due from bankrupt.) Toa declara- 
tion in debt by assignees of a bankrupt for money had and received 
to the use of the plaintiffas assignee, the defendant pleaded that the 
bankrupt before his bankruptcy was indebted to the defendant to a 
greater amount, on an account stated between them, and that he 
was willing to allow the plaintiffs to set off against such debt the 
debt claimed by the declaration: Held, ill. (Cowp. 133.) Groom v. 
Mealey, 2 Bing. N. C. 138. 

BILL OF EXCHANGE. 

1. (Proof of notice of dishonor.) An entry of the dishonor of a bill, 
made in the usual course of business by a notary’s clerk, who pre- 
sented the bill, at the time of the dishonor, was held good evidence 
in an action on the bill, on proof of the clerk’s death. (3 B. & Ad. 
890.) Poole v. Dicas, 1 Bing. N. C. 649. 

2. (Usage of bill-brokers—Title acquired by transfer of bill bona fide.) 
W. & P., brokers in London, had in their possession bills of differ- 
ent customers to the amount of nearly 3000l., which had been left 
with them to raise money on. They mixed these bills with others 
of their own to about the same amount, and deposited the whole 
with F., a merchant and capitalist, for an advance of 30001. then 
made, and for a preceding advance made a few days before on a 
promise to bring bills. Evidence was given that it was usual and 
customary for bill-brokers in London to raise money by a deposit 
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of their customers’ bills in a mass, and that the bill-broker alone 
was looked to by the customers who gave him dominion over the 
bill. 

In an action brought by F’. on one of the bills against one of the 
customers who was a party to the bill, the judge left it to the jury 
to say whether F’. the plaintiff took the bill from W. & P., the bill- 
brokers, with due care and caution, and in the ordinary course of 
business ; and the jury, being of opinion that he had so taken it, 
found for the plaintiff: Held, that the defendant, the customer, 
could not complain of this summing up, and the Court refused to 
disturb the verdict. 

Another of the customers (who was himself also a bill-broker) 
sued F’. in trover for the value of certain of the bills. The judge 
directed the jury that the principle laid down in Haynes v. Foster, 
(2 C. & M. 237),—that a bill-broker who receives a bill from a cus- 
tomer to procure it to be discounted has no right to mix it with bills 
of other customers, and to pledge the whole mass as a security for 
advances to himself, and that still less has he a right to deposit such 
bills as a security for money previously due from him,—was to be 
taken by them as the general law; but that, notwithstanding such 
general law, the parties might contract as they thought proper ; and 
he left it to the jury to say whether the usage set up by the de- 
fendant was established to their satisfaction, and, if so, whether they 
thought the plaintiff, who was a bill-broker himself, had contracted 
with reference to that usage: and the jury having found for the 
defendant, the Court refused to disturb the verdict. 

A bill-broker is not a person known to the law with certain pre- 
scribed duties; his employment is one depending entirely on the 
course of dealing: his duties may vary in different places, and their 
extent is a question of fact, to be determined by the usage and 
course of dealing in the particular place. 

Semble, that the established rule of law,—* that the holder of 
bills endorsed in blank, or other negotiable securities transferable 
by delivery, can give a title which he does not himself possess to a 
person taking them bond fide for value,”—is not to be qualified by 
treating it as essential that the transferee should take them with 
due care and caution, unless his conduct be such as to affect the 
bond fides and honesty of the transaction itself. (3 N. & M. 188, 
257.) Foster v. Pearson, and Stephens v. Foster, 1 C., M. & R. 849. 


COSTS. 


1. (On several issues found different ways.—Altorney’s lien.)In an ac- 
tion on the case containing several counts in the declaration, some 
issues were found for the plaintiff and some for the defendant : 
Held, that the Master was right in deducting the costs of the de- 
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fendant’s issues from the plaintiff’s, and that the lien of the plain- 
tiffs attorney was only on the balance coming to the plaintiff. 
Eades v. Everatt, 3 D. P. C. 687. 

2. (Of several defendants in trespass.) Where several defendants are 
sued in trespass, and a verdict is found for the plaintiff on some of 
the issues against some of the defendants, and against him on all 
the other issues, the plaintiff is entitled to the balance only of the 
costs, after deducting all the costs of al! the defendants. 

Where there are several defendants, and one alone employs an attor- 
ney for all, the others are not entitled to claim any costs. Starling 
v. Cozens, 3 D. P. C. 782. 

COVENANT. 

(For quiet enjoyment by underlessee.) A lessee covenanted with bis 
underlessee, paying rent, &c. that he should have quiet enjoyment 
of a term upon an underlease to commence in 1836. The lessee 
having forfeited his own term by non-payment of rent to the supe- 
rior landlord, the underlessee could not come into possession of the 
term to commence in 1836: Held, that the underlessee could not 
sue on the covenant for quiet enjoyment; at all events not before 
1836. Ireland v. Bircham, 2 Bing. N. C. 90. 

DEVISE. 

1. (Devise to lawful heir.) T.J. Selby, who had no relations of his 
own name, devised his estates to “his right and lawful heir at 
law,” (for whom he directed advertisements to be published,) 
charged with legacies, to be paid in twelve months after testator’s 
death ; and if no heir was found, he devised to W. L., on condition 
that he changed his name to Selby. The testator had several rela- 
tions on the side of his mother and grandmother, and left them 
large legacies. Held, that by his lawful heir he meant an heir of 
the blood of the Selbys; and that none such being found, the es- 
tates wentto W. L. (Davies v. Lowndes, 1 Bing. N.C.597.) Doe 
d. Wells v. Lowndes, ib. 620, 622. 

2. Devise to testator’s children, and their lawful issue, in tail general, 
with benefit of survivorship among the issue, as tenants in common: 
Held, that the children took estates for life, and the grandchildren 
contingent remainders in tail general; inasmuch as it appeared 
from the whole will that the testator had used the word issue of 
children as synonymous wih sons or danghters of children. (7 
Ves. 522; 1 Madd. 381.) Cursham v. Newland, 2 Bing. N. C. 58. 

. (To trustees, what gives the fee.) Devise to trustees, and the sur- 
vivor and his heirs, upon trust to the use of testator’s nephews and 
their assigns, during their lives and the life of the longest liver of 
them: and after determination of those estates by forfeiture or oth- 
erwise, upon trust to preserve uses, but to suffer the nephews to 


32 


_~ 





376 Digest of English Cases. [July, 


take the rents for their own use; and after the decease of the 
nephews, to the use of their children; and if only one child, to 
such child and his heirs; but if there should be no child, or if, 
there being children, they should all die in the life-time of the 
nephews without issue, then to the trustees and their heirs, on the 
like trusts as directed with respect to testator’s residuary estate: 
Held, that the trustees took a fee. Cursham v. Newland, 2 Bing. 
N. C. 64. 

4. (Disclaimer of.) A devisee in fee may disclaim the devised estate 
by deed, and after the disclaimer has no interest in the estate. (3 
B. & A. 31; 2 Swanst. 365, 371.) Begbie v. Crook, 2 Bing. N. C. 
70. 

5. (Executory devise of leaseholds.) Devise of leaseholds to testator’s 
daughter for life; remainder to her two sons for life; and in case 
she should not have a son to attain twenty-one, and of such sons 
dying without lawful issue, then to her daughters, their executors, 
administrators and assigns ; and if such daughters should die with- 
out issue, remainder over: all the residue of his estate the testator 
devised to his daughter: Held, that the daughter took an estate for 
life in the leaseholds, with remainder to her two sons for life, with 
the ultimate remainder, on certain contingencies, to — herself. 
(Fearne’s Cont. Rem. 470.) Bradshaw v. Skilbeck, 2 Bing. N. C. 182, 

EVIDENCE. 

1. (Decrees in Chancery.) On the tial of a writ of right, decrees in 
Chancery between other parties, concerning the same lands, were 
held admissible in evidence to show the character in which the 
possessor enjoyed the lands. Davies v. Lowndes, 1 Bing. N.C. 606. 

2. What search for attesting witness sufficient to let in proof of his 
hand-writing.— Miller v. Miller, 2 Bing. N. C. 76. 

3. (Entry by deceased persous—Declarations in support of rights of party 
making them—Reputation—Statement in former lease from same 
lessor—Rejection of evidence.) An entry by a deceased person, 
charging himself, is admissible against strangers, even though it 
appears that the facts stated in such entry were not known to him 
of his own knowledge. . 

Ancient answers of conventionary tenants of a manor, stating the 
rights of the Jord, are admissible in evidence even against the free- 
holders of the manor. But if they state facts only—e. g. that “the 
commons of the said manor do belong to the tenants of the said 
manor unstinted, who have always enjoyed the same under the 
yearly rent of 33s. 4d., as by the records thereof remaining with, 
&c. appeareth ; unto the which, for the more certainty, we refer 
ourselves :”—in such case they are not admissible. (1 M. & S. 


688; 2 B. & Ad. 245; 4 B. & Ad. 273.) 
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Declarations of a deceased lord of a manor as to the extent of his 
rights over the wastes of the manor, are not admissible in evidence ; 
aliter, if spoken of the extent of the wastes only. 

Reputation is admissible, although not supported by usage. 

A lease of tin mines and toll tin was surrendered in 1810, and 
another lease taken, on payment of a fine, part of which was a 
compensation for the surrender of the former lease. A statement 
in a lease of the surface, made by the same lessor during the exist- 
ence of the former lease, was held admissible in evidence against 
the lessee in the second Jease of the mines and toll. 

Where evidence has been improperly rejected, the Court will 
grant a new trial, unless, with the addition of the rejected evidence, 
a verdict for the party offering it would be clearly and manifestly 
against the weight of evidence. (6 Bing. 561; 1 Taunt. 14; 2B. 
& A. 559.) Crease v. Barrett, 1 C., M. & R. 919. 

EXECUTOR AND ADMINISTRATOR. 

1. (What is evidence of a devastavit.) In debt on a judgment by de- 
fault, against defendant as executor, the production of the judg- 
ment, and of a testatum fi. fa. upon which the sheriff had returned 
nulla bona testatoris, and a levy of costs de bonis propriis: Held 
(being unanswered,) sufficient evidence of a devastavit. (1 Salk. 
310; 3 T. R. 685; 1 Wms. Saund. 219, b. note.) Leonard vy. 
Simpson, 2 Bing. N. C. 176. 

2. (When executors personally chargeable as lessees.) A. demised land 
to B. for one year certain, and tlien from year to year so long as 
both parties should please, with power to determine the demise by 
notice to quit; and the Jease contained various terms and conditions 
as to the management of the land, and the repair of the buildings. 
The lessee died, and his executors entered into the occupation of 
the premises, and continued to occupy, and paid rent, for some 
years: Heid, that they were chargeable in their personal character 
on the terms contained in the original demise: for that their con- 
tinuing to occupy, and the landlord’s abstaining from giving notice 
to quit, raised an implied promise on their parts to abide by the 
terms of the original contract. Buckworth v. Simpson, 1 C., M. & 
R. 834; 5 Tyrw. 344. 

3. (Pleading judgment recovered.) In an action against an adminis- 
trator, the defendant, after obtaining time to plead on the usual 
terms, pleaded a judgment recovered since the commencement of 
the action, but did not aver that there were no assets ulira. The 
Court gave the plaintiff leave to sign judgment as for want of a 
plea; the defendant having, since the commencement of the 
action, admitted, by letter, the possession of assets sufficient to 


cover the judgment and also the plaintiff's demand. Roberts v-. 
Wood, 3 D. P. C. 797. 
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(French law of prescription as to promissory notes.) The French law 
of prescription with respect to promissory notes appertains ad tem- 
pus el modum actionis instituende, and not ad valorem contractis ; 
and therefore the payee of such notes may sue the maker, if resi- 
dent in England, during six years from the time they become due. 
(Huber de Conflictu Legum, s.7; Code de Commerce, art. 189; Code 
Civile, arts. 1234, 1350, 1352, 2219; 10 B. & C. 903; Story’s Com- 
mentaries, 487.) Huber y. Steiner 2 Bing. N. C. 202. 

FRAUDS, STATUTE OF. 

(Consideration.) H. entered into the following written undertaking: 
“ Enclosed | forward you the bills drawn per J. A. upon, and ac- 
cepted by, L. D., which 1 doubt not will meet due honor, but in 
default thereof I will see the same paid:” Held, that the consider- 
ation for A.’s promise did not sufficiently appear to render him 
liable on this undertaking. Hawes v. Armstrong, 1 Bing. N. C. 761. 

FREIGHT. 

(Assign:nent by owner of unearned freight.) Assumpsit by the assignees 
of a bankrupt ship-owner for the freight of a voyage to India, ac- 
cruing to him before his bankruptcy. Plea, that the bankrupt be- 
fore his bankruptcy assigned by deed the freight in question to A., 
in trust to discharge a debt due from him (the bankrupt) to A., and 
to pay over the surplus, if any, to him: that the defendant had no- 
tice of such assignment; that the freight was not sufficient to dis- 
charge the debt, and had been demanded of the defendant by A. 
Replication, that at the time of the assignment no charter-party or 
agreement for the freight had been made, and that no freight was 
then due to the bankrupt in respect of the said voyage: Held, on 
demurrer, that the defendant was entitled to judgment. (5 M. & 
S. 228; 13 Ves. 588; 8 Price, 269, n.; 5 M. & S.79; 4 B. & Ad. 
382; Buck, 300.) Leslie v. Guthrie, 1 Bing. N. C. 697. 

GOODS BARGAINED AND SOLD. 

In Oct. 1833, the plaintiffs, in London, sold to the defendants a quan- 
tity of Sligo butter “ at 71s. 6d. per ewt. free on board, first qual- 
ity ; payment, bill at two months from the date of landing; to be 
shipped this month.” The butter was not shipped till November, 
but the defendants waived the objection, and accepted the invoice 
and bill of lading. The butter was lost by shipwreck: Held, that 
the plaintiffs might recover the price as for goods bargained and 
sold. (6 B. & C. 388; 8 B. & C. 277; 2 Saund. 269, b, note ; 4 B. 
& C. 219.) Alexander v. Gardner, 1 Bing. N. C. 671. 

HUSBAND AND WIFE. 

(Legality of contract in case of separation.) The declaration stated, 
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that the defendant agreed with the plaintiff to pay him a certain 
sum towards the discharge of certain debts due to A. and B., and 
certain household expenses, and to enlarge the time mentioned in 
a certain deed of separation for the plaintifi’s quitting a house at 
H., in consideration of the plaintiff’s executing the deed of separa- 
tion, and agreeing to pay such debts and expenses in full; and 
averred that the plaintiff, confiding in such agreement of the de- 
fendant, executed a deed of separation between himself and his 
wife, and agreed to pay, and took upon himself the payment, of 
such debts and expenses in full; but that the defendant failed to 
pay the sum agreed. Plea, that the plaintiff was solely liable to 
pay the debts and household expenses in full, the agreement to pay 
part whereof was stated to be the consideration for the defendant’s 
promise : Held, that the plea was bad, and the declaration sufficient. 
Waite v. Jones, 1 Bing. N. C. 656. 
ILLEGAL CONTRACT. 


1. (Proof of.) To an action on a promissory note for 100/. against the 
maker, he pleaded that it was made by him in December 1833, in 
pursuance of an agreement thereby to secure to A. money lost to 
him at play in July 1833. The proof was, that in July 1833, de- 
fendant gave A. a bill of exchange at six months’ date for 871. lost 
at play ; that A. endorsed that bill to B.; and that in December 
1833, defendant substituted for it the note declared upon, which 
bore date in September, and was made payable to the order of B. 
six months after date : Held, that this evidence did not ‘support the 
plea. Boulton v. Coghlan, 1 Bing. N. C. 644. 

2. (How impeached.) The plaintiffs sued on an account rendered by 
the defendants: Held, that the plaintiffs might impeach an item in 
the account whereby the defendants sought to retain money under 
an illegal contract, although that account was the only evidence in 
the action. (5 Taunt. 245.) Rose v. Savory, 2 Bing. N. C. 145. 

INFANT. 

1. (Joint and several covenant by infant and another, effect of.) L., an 
infant, having granted an annuity, the defendapt and L. jointly 
and severally covenanted for the due payment thereof: Held, that 
the infancy of L. did not avoid and exonerate the defendant from 
his separate contract. (4 Taunt. 10.) Gillow v. Lillie, 1 Bing. N. 
C. 695. 

2. (Vecessaries.) The defendant, an infant in low circumstances, 
hired of the plaintiff a house containing five rooms, at a rent of 151. 
per annum, in which he carried on his business as a barber. In an 
action for use and occupation, it was left to the jury to say whether 
such a house was necessary for a person in the station in life of the 
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defendant. The jury having found for the defendant, the Court 
refused a new trial. (Com. Dig. Enfant, B. 5; Rol. Abr. Enfants, 
K.; 2 Bulstr. 69 ; Cro. Jac. 320; 3 Burr. 1717.) Lowe v. Griffith, 
1 Scott, 458. 

INSURANCE. 

(On ship—Joint authority from owners to insure, evidence of.) The 
managing owner of a ship directed an insurance broker to effect an 
insurance on the entire ship on an adventure in which all the part- 
owners were jointly interested the amount of the entire premium 
was carried to the ship’s account in the books of the managing 
owner, which were open to the inspection of all the owners; they 
saw the account and did not object to it. It did not appear that 
the broker had seen all the part-owners, nor was there any direct 
evidence that they had authorized the managing owner to insure : 
Held, that the jury were warranted in inferring a joint authority to 
insure, and that all the part-owners were jointly liable to the broker 
for the premium, notwithstanding he had debited the managing 
owner alone, and divided with him the profits of commission on 
effecting the insurance. (9 B. & C. 78; 5 Esp. 122; 15 East, 62; 
4 Taunt. 574; 3 Price, 538.) Robinson v. Gleadow, 2 Bing. N. 
C. 156. 

INTEREST. 

1. I. sent goods from Brazil to the defendants, directing them with 
the proceeds to discharge a debt due from I. to the plaintiff in Lon- 
don. It had been the course of dealing between I. and the defend- 
ants to allow interest on balances remaining in hand and due from 
either party to the other. ‘The goods were sold, but the defendants 
refused to remit the proceeds to the plaintiff: Held, that in suing 
for the amount of such proceeds, the plaintiff could not recover in- 
terest on the amount. Frithling v. Schroeder, 2 Bing. N. C. 77. 

2. (On promissory note.) On a promissory note payable on demand, 
the plaintiff is entitled to interest only from the day of issuing the 
writ of summons, unless an agreement to pay interest be shown. 
Pierce v. Fothergill, 2 Bing. N. C. 167. 

MONEY HAD AWD RECEIVED. 

{For fees of office.) A., a clerk to justices, verbally agreed to permit 
B. to act in lieu of him, and to allow him half the fees of the 
office, if C. & D. should say he ought to doso. C. & D. were 
consulted, and approved of the arrangement. 5. accordingly acted 
as clerk: Held, that he might maintain an action for money had 
and received, for half the fees received by A. Rowland vy. Hall, 1 
Seott, 539. 

NUISANCE. 

{ Pleadings in action for.) Plaintiff, possessed of a term of years in a 
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dwelling house, complained of a noisy nuisance created by the de- 
fendants near his house. Plea, that the defendants had been pos- 
sessed of certain workshops, in which the nuise was made, ten years 
before the plaintiff became possessed of the term in his house, and 
that during that time they had always made the noise in question 
which was necessary for carrying on their trade: Held bad. El- 
liotson v. Feetham, 2 Bing. N. C. 134. 

PARTNERSHIP. 

(What agreement constitutes a partnership.) The plaintiff agreed with 
the defendant to convey the mail between N. and B. by horse and 
cart at £9 a mile per annum, and to pay his proportion of the ex- 
pense of the cart, &c., money received for the carriage of parcels to 
be divided between the parties, and the damage occasioned by the 
loss of parcels, &c. to be borne in equal portions: Held, that this 
agreement constituted a partnership, not a mere measure of wages, 
and, therefore, that the plaintiff could not sue the defendant for the 
L9amile. Green v. Bresley, 2 Bing. N. C. 108. 

PATENT. 

(.Vovelty.) A patent claimed the invention of manufacturing tubes by 
drawing them through rollers,"using a maundril in the course of the 
operation. A later patent claimed the invention of manufacturing 
tubes by drawing them through fixed dies or holes; but the speci- 
fication was silent as to the use of the maundril. The Court held, 
that taking the whole of the latter specification together, they 
would infer that the maundril was not to be used; and sustained 
the latter patent. Russell v. Cowley, 1 C. M. & R. 864. 

PAYMENT. 

(Judgment without satisfaction does not amount to.) A purchaser of 
goods accepted a bill for the price, which the seller endorsed over, 
and the endorsee recovered judgment on the bill against the pur- 
chaser, but did not take out execution ; afterwards the seller took 
up the bill, and received a mortgage from the purchaser, from 
which however there were no proceeds: Held, that the seller was 
not, in point of law, paid for the goods. Tarleton v. Allhusen, 2 
Ad. & Ellis, 32. 

PLEADING. 


1. (Evidence under non assumpsit.) A defence on the ground of want 
of consideration for an agreement, cannot be proved under the plea 
of non assumpsit. Passenger v. Brookes, 2 Bing. N. C. 587. 

2. (In case—Surplusage.) The plaintiff declared that he was in pos- 
session of a close and pond ; that the defendant was possessed of a 
close used as a private road adjoining plaintiff’s close and pond ; and 
that defendant wrongfully made in his said close, used, &c. a 
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sewer near to plaintiff’s pond, and continued it for a long time, and 
thereby during all that time diverted the water of the pond: Held, 
that the allegation that defendant’s close was used as a private road, 
at the time of making the sewer was surplusage, and the plaintiff 
was not bound to establish it in proof: Held also, that under the 
plea of not guilty, the defendant could not take any objection to 
matters of inducement. Dukes v. Gostling, 1 Bing. N. C. 588. 

3. Assumpsit for work and labor. Plea, that the work was to be 
completed to the satisfaction of defendant or his surveyor; and that 
it never had been completed to the satisfaction of the defendant or 
his surveyor. Replication, that it was completed to the satisfaction 
of defendant and his surveyor ; without this, that it was not com- 
pleted to the satisfaction of defendant or his surveyor. Issue 
thereon: Held, that it was sufficient to show that the work was 
done to the satisfaction of the defendant. (4M. & 8.349; 3B. & 
C.113.) But semble, that the replication was demurrable. (1 Bing. 
N. C. 323; 2 Saund. 206.) Bradley v. Milnes, | Bing. N. C. 644. 

4 . (In trover for bill of exchange.) 'To trover for a bill of exchange 
defendant pleaded, that the drawer, being lawfully possessed of the 
bill, endorsed it to A., and that A. for good consideration endorsed 
it to defendant. Replication, that there was no good consideration 
for A.’s endorsement. The jury having found for the plaintiff, the 
Court refused to arrest the judgment or award a repleader. (Cro. 
Eliz. 485.) Fancourt v. Bull, 1 Bing. N. C. 681. 

5. (In debt for rent against assignee.) In debt for rent against an as- 
signee, the defendant traversed an averment in the declaration, 
that all the estate in the premises came to and vested in him by 
assignment. Issue having been joined thereon, and the defendant 
having proved that he was assignee of part of the premises only : 
Held, that the verdict on such issue must be entered for the de- 
fendant. (Cowp. 766.) Curtis v. Spitty, | Bing. N. C. 756. 

6. (In action for malicious outlawry—General issue.) In an action for 
maliciously suing the plaintiff to outlawry, the general issue, not 
guilty, puts in issue only the existence of reasonable and probable 
cause, and not the reversal of the outlawry. Drummond vy. Pigou, 
2 Bing. N. C. 114. 

7. (General issue in assumpsit.) Under non-assumpsit to goods bar- 
gained and sold, the defendant may show that the contract was 
made subject to certain conditions, which have not been complied 
with by the seller. Alerander v. Gardner, 1 Scott, 281. 

8. (Repleader.) In an action on a bill of exchange, the defendant 
having pleaded a plea of want of consideration, concluding with 
a verification, the plaintiff, instead of replying by taking issue on the 
plea, merely added a similiter. After verdict for the plaintiff; the 
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Court held that the record was imperfect, and that there ought to 
be a repleader ; but to save expense, the plaintiff was allowed to 
amend on payment of costs. Wordsworth v. Brown, 3 D. P.C. 
698. 

9. (Similter, want of, how supplied.) To an action on a bill of ex- 
change against an endorser, the defendant pleaded that he had no 
notice of presentment, concluding to the country. The plaintiff 
omitted to add the similiter; and after verdict for the plaintiff, a 
motion was made for a new trial, on the ground that there was no 
issue joined; but it appearing that the plea concluded with an 
“ &c.,” the Court thought that might, after verdict, be considered 
to include the similiter, and that the record was sufficient. Swain 
v. Lewis, 3 D. P. C. 700. 

10. (Accord and satisfaction—Plea of substituted bill of erchange—Re- 
plication de injurid in assumpsit.) ‘To a declaration on a promissory 
note by payee against maker, the defendant pleaded, that after 
the accruing of the cause of action, the plaintiff drew on the de- 
fendant a bill of exchange for a larger amount, for and on account 
of the said note, which the defendant accepted, and delivered tothe 
plaintiff, who took it on account of the said note: Held bad, as not 
showing that it was accepted or delivered by the defendant on ac- 
count of the note; or that it was given or received in satisfaction. 
(1 Bing. N. C. 502.) 

The plaintiff replied, that the defendant neglected to pay the 
note of his own wrong, and without the cause alleged in the plea. 
Special demurrer, alleging for cause that the replication was multi- 
farious, and too general, and not proper in an action on promises. 
Semble, that this replication (if properly pleadable in such an action) 
was bad in this instance, as being inapplicable to the plea, and 
therefore not putting the matters of the plea in issue; for the plea 
did not show any cause for the breach of the promise alleged in the 
declaration, but merely set forth matter which had occurred subse- 
quently, showing that the plaintiff’s right of action was suspended 
or transferred. (8 Co. 182; 5 T. R.513.) Crisp v. Griffiths, 3 D. 
P. C. 753. 

11. Where there are two pleas to the whole action, upon one of 
which issue is joined to the country, and on the other judgment is 
given for the defendant on demurrer, the Court will allow the de- 
fendant to strike out the general issue. Young v. Beck, 3 D. P. C. 
804. 

PRACTICE. 


1. (Judgment as in case of nonsuit.) The defendant caused the 
plaintiff to be taken before a magistrate for an alleged assault. 
The charge being dismissed, the plaintiff brought an action on the 
VOL XV.—NO. XXX. 33 
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case for the arrest and false imprisonment. The defendant having 
preferred an indictment at the sessions, which was afterwards re- 
moved by certiorari into the K. B., the plaintiff withdrew the re- 
cord in this cause, in order to await the decision of the Court on 
the indictment. A rule for judgment as in case of a nonsuit was 
discharged with costs. Long v. Hutchins, 1 Scott, 400. 

2. (Time to plead.) The detendant being a captain of a South Sea 
whaler, absent on a whaling expedition, the Court granted him 
twelve months’ time to plead, it appearing that the plaintiff would 
not be materially prejudiced by the delay. Hunt v. Barclay, 3 D. 
P. C. 646. 

3. (Affidavit of merits.) An affidavit stating that the defendant “ has 
merits, and a good cause of defence to the action,” is not sufficiently 
express. Lane v. Isaacs, 3 D. P. C. 652. 

4. (Amendment, at what time allowed.) In an action for slander, the 
general issue only being pleaded, there was a verdict for the plain- 
tiff with 1001. damages. The Court refused to allow the defendant 
to have a new trial, and to be let in to plead the truth of the words, 
on any terms, although it was alleged that there was ample evi- 
dence to support a justification, and that the general issue was 
pleaded alone through the pleader’s mistake, which was not dis- 
covered till the day before the trial by the counsel, when an appli- 
cation was made for leave to add a justification : but the defendant 
did not swear he had never used the words, and it appeared that 
one of the witnesses had pointed out the want of a special plea a 
considerable time before. Kirby v. Simpson, 3 D. P. C. 791. 


PRESCRIPTION. 

(Presumption of immemorial rizht—Port duty.) The corporation of 
Truro, in 1795, made a lease of the office of meter, with all fees, 
emoluments, &c. arising from the measuring of coal, &c. imported. 
It was proved that they had been accustomed for nearly sixty 
years to receive these payments upon all coal imported into the 
port. The judge told the jury that he was not aware of any rule 
of law to prevent them from presuming the immemorial existence 
of the right from the modern usage ; but he did not expressly ad- 
vise them to make such presumption, unless some evidence to the 
contrary appeared ; nor did he explain to them the nature of a port 
duty, and state that as such the claim might be referred to a modern 
grant. The Court (the verdict being against the corporation) 
granted a new trial. Jenkins v. Harvey, 1 C.,M. & R.877; 5 
Tyrw. 325, 

PROCESS. 

1. (Alieration of writ of summons.) After the delivery of a writ of 
summons in a real action to the sheriff, but before he had dor 











1836.] Common Law. 385 


anything upon it, the demandant’s attorney, finding that it was 
made returnable on a dies non, altered the return day, and pro- 
cured the writ to be resealed, giving the tenant notice of the newly 
inserted return day. The Court refused to set aside the writ for ir- 
regularity. (1 Marsh. 602.) Miller v. Miller, 2 Bing. N. C. 66. 

2. (Endorsement on writ.) The Court refused to:set aside the copy 
of a writ because the plaintiff was described in the endorsement 
as “the plaintiff,” instead of by name. Hannah v. Wyman, 3 D. 
P. C. 673. 

3. (Arrest in wrong name.) A defendant whose name was Cocken, 
was arrested on a capias against him by the name of Cocker: he 
gave a bail-bond to the sheriff by the name of Cocken sued as 
Cocker ; and the bail-bond being assigned to the plaintiff, he de- 
clared thereon against the defendant as Cocken sued by the name 
of Cocker. The defendant pleaded that no such writ as that 
stated in the declaration was issued against him. It was admitted 
that he was the real defendant. The plaintiff was nonsuited ; but 
the Court set aside the nonsuit, and ordered a verdict to be entered 
for the plaintiff, because in point of fact there was a writ against 
the defendant by the name of Cocker (overruling Scandover v. 
Warne, 2 Campb. 269). But it was also held, that the arrest and 
bail-bond were both illegal, and that neither the 3 & 4 W. 4, c. 
42, s. 11, nor the rule of H. 2 W. 4, c. 32, had made any alteration 
in the law in this respect ; and the judgment was arrested. (6 T. 
R. 224; 8 East, 2338 ; 2 Chit. R. 357.) Finch v. Cocken, 3 D. P. C. 
678. 

PROMISSORY NOTE. 

1. A note by which the maker promises to pay A. asum of money 
on demand, with lawful interest until payment, for value received, 
is not a note payable to bearer on demand, but is a n@te payable 
otherwise than to bearer within two months after date. (8 B. & C. 
7; 5 B. & Ad. 837.) Dixon v. Chambers, 1 C., M. & R. 845. 

2. (Pleading and proof of consideration.) Action by the endorsee 
against the endorser of a promissory note for £500. Plea, as to 
£300, that the note was endorsed by the defendant for the accom- 
modation of the maker, and as a security to the plaintiffs, who 
were his bankers, fer subsequent advances ; and that only £200 
was subsequently advanced, and therefore, as to £300, that there 
was no consideration. Replication, that the plaintiffs were hold- 
ers for good and valuable consideration given by them to the maker 
to the amount of £500: and issue thereon. Held, that on this 
issue the plaintiffs were not bound to give any evidence of consid- 
eration, unless their title was impeached by evidence given by the 
defendant; and that they were entitled to recover the whole 
amount of the note. Percival v. Framplin, 3 D. P. C. 748. 
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TRESPASS. 

1. (Pleadings—Naming close.) Declaration for seizing pigs; plea, 
that defendant was possessed of a close named H., in which the 
pigs were eating, &c., and were taken damage feasant ; replica- 
tion, that the defendant was not possessed of the said close in the 
said plea mentioned, in which the pigs were alleged to be eating, 
&c.: and issue thereon. ‘There were several adjacent closes called 
H.: Held, that the defendant was bound to show that he was pos- 
sessed of a close in which the pigs were eating, &c., and that it 
was not enough for him to show his possession of a close named 
H. Bond v. Downton, 2 Ad. & E. 26. 

2. (Pleadings—Denial of possession.) ‘Trespass qu. cl. fr. Pleas, 1st, 
not guilty ; 2d, that the close was not the close of thé plaintiff ; 3d, 
that it was the soil and freehold of the defendant: Held, that evi- 
dence of possession was sufficient to entitle the plaintiff to a verdict 
on the second plea. Heath v. Milward, 2 Bing. N. C. 98. 

3. A., the owner of freehold houses and land, with a yard adjoining 
thereto, demised by parol several of the houses. The tenants 
were in the habit of passing over the yard, and using a common 
pump there, There was no evidence whether the yard formed 
part of the demise or not. In trespass by one of the tenants against 
the landlord for excluding him from the yard, the judge left it to 
the jury to say whether the landlord, at the time of the demise, had 
reserved the yard: Held a misdirection; the question being, not 
whether he had reserved it, but whether he had demised it. Heb- 
bert v. Thomas, 1 C., M. & R. 861. 

TRUSTEE. 

(Vesting of legal estate in.) Devise to two trustees in trust to permit 
testator’s wife and daughters to receive the clear rents of three 
parts of the land to their sole and separate use, and the testator’s 
son the clear rent of the fourth part: the trustees to pay all out- 
goings, to repair, and to let the devised estates: Held, that the le- 
gal estate, as to the whole, vested in the trustees. (7 T. R. 653; 
Cowp. 766; 2 Wms. Saund. 11, n.) 

On the death of either of the trustees, the survivor was to ap- 
point another in his stead, and to convey the premises to such new 
trustees, to hold them jointly with the survivor. One of the trus- 
tees died : the survivor, by a deed to which the cestui que trust 
were parties, appointed A. sole trustee, in place of himself and the 
deceased, and conveyed the premises to A. to hold (solely) to him 
and his heirs: Held, that the whole legal estate passed to A. (2 
Vin. Abr. 262; 4 Man. & R.101.) White v. Parker, 1 Bing. N. C. 
573. 

VENDOR AND PURCHASER. 

1. (Determination of transitus of goods—Lien.) C. purchased goods 
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of the plaintiff in London, and directed them to be forwarded to 
Guernsey, by the case of the defendant, who was C.’s shipping 
agent at Southampton. The defendant took the goods from the 
warehouse of a London and Southampton wagoner, by whom they 
had been brought from London, paid the wagoner’s charges, and 
shipped the goods for Guernsey in his own name. C., who was 
insolvent, wrote at the plaintiff’s request to the defendant to reland 
the goods, without saying why ; the defendant’s clerk, in his mas- 
ter’s absence, obtained a custom-house order for that purpose ; but 
before the goods were relanded, the seller of other goods to C., 
shipped in the same vessel, although a stranger to the plaintiff, and 
unauthorized by him, ordered the defendant’s clerk to stop the 
goods sold by the plaintiff to C.; whereupon the clerk promised 
that the defendant should hold them for the owner. Held, that 
there was no such determination of the transitus to Guernsey, as to 
authorize the defendant to hold the goods in assertion of a lien for 
a general balance due to him from C. Nicholls v. Le Feuvre, 2 
Bing. N. C. 81. 

2. (When sale of goods complete.) A. sold to B. trees lying upon C.’s 
land at a certain price per cubic foot, and B. was to have the power 
of removing them when he pleased. The trees having been marked 
by the purchaser, the cubical contents of each ascertained, and 
some of them having been taken away: Held, that the transfer of 
the whole was complete, and that upon B.’s bankruptey, A. could 
not enforce any lien on the trees as an unpaid vendor, although 
they remained on C.’s land, and the sum total of the cubic al con- 
tents bad not been ascertained. (6 East, 614; 5 B. & C. 857.) 
Tansley v. Turner, 2 Bing. N.C. 151. 

WITNESS. 

1. (Competency.) A. being employed by B. to procure a bill of ex- 
change to be discounted instead of doing so lodged it with C. as a 
security for a debt due from him to C. In trover for the bill by B. 
against C.: Held, that A. was a competent witness for the plaintiff. 
Fancourt y. Bull, 1 Bing. N.C. 6al. 

2. (Commission for examination of witnesses.) A commission to ex- 
amine witnesses may be granted for the trial of an issue directed 
by the Court of Chancery, by the Court to which the issue is di- 
rected. Bourdeaur v. Rowe, 1 Bing. N. C. 721. 

WRIT OF RIGHT. 

(Amendment in.) The Court allowed the tenant in a writ of right to 
withdraw a demurrer and plead de novo. Twining v. Lowndes, 2 
Bing. N, C. 133. 


39% 
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EQUITY. 


[Containing 7 Bligh, Part 2; 1 Younge & Collyer, Part 2; and 2 Mylne 
and Keen, Part 3.} 


BILL OF EXCHANGE. 

1. (Forgery.) A Court of Equity will restrain a bona fide endorsee of 
a bill of exchange, negotiated by means of a forged endorsement of 
the name of the payee, from proceeding against the acceptor, and 
will direct the bill to be delivered up to be cancelled ; the title of 
the endorsee under the forged endorsement. being in fact a mere 
nullity. Esdaile v. La Nauze, Y. & C. 394. 

2. (Endorsement.) Where the original endorsement of a bill of ex- 
change is a forgery, the endorsement, after the bill has reached ma- 
turity by the payee, will not confer a title on the holder ; the bill 
being then subject to all the equities of the acceptors. S. C. 

CHARITY. 

1, (Cy pres.) A testator gave the residue of his estate to the uses after 
stated in his will, and to no other use, and then directed one moiety 
of the proceeds to be applied to a charitable purpose, which failed. 
Held, that the Court had authority to apply the moiety cy pres. 
(Attorney-General v. Bishop of Llandaff, March 19, 1829.) 4ttor- 
ney- General v. Ironmongers’ Company, M. & K. 576. 

2. (Scheme.) Where money had been bequeathed by various wills to 
a company for the purpose of being lent, without interest, to young 
freemen of the company, in sums not exceeding 2001., and the mas- 
ter, in settling a scheme, directed the maximum of the sums so lent 
out to be 500/.; it was held, that having regard to the fact that the 
latest of the wills was 200 years old, and to the alteration in the 
value of money, the increase in the amount of the loans was not 
inconsistent with the intention of the testator. 4ttorney- General v. 
Mercers’ Company, M. & K. G54. 

CONSIGNMENT. 

The agent of a mercantile house in London, having been appointed 
executor of A., a merchant, at Sierra Leone, consigned to the house 
portions of A.’s property, with directions that the proceeds should 
be placed to the credit of the agent as executor of A., and not to 
his general account with the house. This was done accordingly. 
Held, that this was a particular consignment, and that the proceeds 
were trust money in the hands of the merchants in London, and 
that as such they were bound to pay it into Court on a bill for an 
account by the representative of A. Leigh v. Macaulay, Y. & C. 
260. 
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COPYRIGHT. 


1. A publication of the airs of an opera in which there is a copyright, 
in the shape of quadrilles and waltzes, with some alterations and ad- 
ditions, is an act of piracy. D’ Almaine v. Boosey, Y. & C. 288. 

2. The assignee in England of the copyright of a foreign musical 
composition is within the protection of the statutes relating to copy- 
right. (Bach vy. Longman, Cowp. 623.) S. C. 


COVENANT. 


1. A canal act provided, that upon auxiliary railroads, made by indi- 
viduals under the authority of the act, the tolls should not exceed 
those of the canal company, which on limestone was twopence 
halfpenny a ton; and it empowered the company itself, by agree- 
ment with the landowners, to construct auxiliary roads, on which a 
toll of fivepence a ton might be charged. The lessees of several 
iron-works, and among others of the B,. works, having formed a 
joint stock company with other persons, constructed a railroad con- 
necting a lime quarry with the iron-works and the company’s 
roads. In the partnership deed of this railroad company, the les- 
sees of the B. works covenanted for themselves, their heirs, exec- 
utors, administrators, and assigns, with the other shareholders, 
their executors, administrators, and assigns, so long as the cove- 
nantors, their executors, administrators, or assigns, should occupy 
the works of B., to procure all the limestone used in those works 
from the quarry, and to convey it by the railroad, and to pay a toll 
of fivepence a ton. Ona bill by the shareholders of the railroad to 
enforce this covenant against a purchaser of the B. works, with 
notice of the partnership deed: Held, that the covenant did not 
run with the land [Uxbridge v. Staveland, 1 Ves. sen. 56; Vyvian 
v. Arthur, 1 B. & C, 410]; and that the Court would not, on ac- 
count of the notice, give the covenant a more extensive operation 
than the law allowed ; and that the covenant securing fivepence a 
ton to the shareholders of the railroad was a fraud on the canal 
company. Keppell v. Bailey, M. & K. 517. 

2. On a conveyance of land in fee by deed of feoffment, subject to a 
perpetual ground rent, the feoffe covenanted for himself, his heirs, 
and assigns, with the feoffer, his heirs, executors, administrators, 
and assigns, not to use the land in a particular manner. The 
feoffor, who was the owner of land adjoining, afterwards so altered 
the character of such adjoining lands, that the covenant ceased to 
be applicable according to the intent and spirit of the contract. 
The Court refused to interfere to enforce the covenant—leaving the 
parties to their remedy (if any) at law. Duke of Bedford v. The 
Trustees of the British Museum, M. & K. 552. 
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ELECTION. 


A party claiming under an instrument raising, as he insists, a case of 
election in equity, against one in possession, under a legal right, 
must make out a distinct and satisfactory case, in order to displace 
the legal title. Where, therefore, under the will of a son, giving 
benefits to his father, there was no evidence that the father under- 
stood that a case of election arose under the will, or, if so, that he 
had elected to take under it, and to give up estates disposed of by 
the will, to which he was entitled under his marriage settlement ; 
and where there was evidence that the father acted in opposition 
to the son’s will, and by his own will so disposed of the estates that 
his daughters might either claim life estates under it, or estates in 
fee simple under that of the son; and they had elected to take as 
tenants for life under the will of the father: and where the equity, 
if any, arose upwards of forty years before the suit, and the 
daughters had then an opportunity of calling on the father to 
elect, and had failed to do so: Held, that it was doubtful whether 
a case of election had existed, and that a party claiming under the 
daughter as heir, could not assert such right in equity, after such a 
lapse of time. (Cholmondley v. Clinton,4 Bl.1.) Dillon v. Parker, 
Bli. 326. 

EVIDENCE. 

(Husband and wife.) Admissions in a joint answer of husband and 
wife are not evidence against the wife, the answer being considered 
as that of the husband alone. Elston v. Wood, M. & K. 677. 

ILLEGITIMATE CHILD. 

Where an estate was limited to an afterborn illegitimate son in fee, 
and if he should die under 21, then in fee to a living illegitimate 
child, who died under 21: and an afterborn illegitimate son at- 
tained 21, it was held, that the last limitation could never take 
effect (Biodwell v. Edwards, Cro. Eliz. 509); and that the fee re- 
sulted to the heir of the grantor. (Robinson v. Hardcastle, 2 Bro. 
C. C. 22.344.) Lomas v. Wright, M. & K. 775. 

MAINT NANCE. 

1. An agreement that the plaintiff, a rector, would demise the tithes 
of the rectory to the defendant, with a stipulation that the latter 
would covenant to commence and prosecute, if so advised by coun- 
sel, all proper legal proceedings for recovering the tithes of certain 
lands which had not hitherto paid tithes, is not within the Statute 
of Maintenance. White v. Gardner, Y. & C. 385. 

2. It is not maintenance to purchase an interest which is the subject 
of a suit; otherwise, if the purchaser give an indemnity against all 
costs incurred or to be incurred by the seller in the prosecution of 
the suit. So where, after a decree in a creditor’s suit, the plaintiff 
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sold a debt which he had proved in the cause, and took from the 
purchaser an indemnity against all expenses which he had incurred 
and might incur in the suit, and his name continued to be used as 
plaintiff in the suit, together with that of the purchaser: Held, that 
this amounted to maintenance, and the bill was dismissed. Har- 
rington v. Long, M. & K. 590. 


MARSHALLING OF ASSETS. 


Specialty creditors, being mere volunteers, are not entitled to compete 
with simple contract creditors for valuable consideration ; but as 
against devisees, they are entitled to stand in the place of mortga- 
gees who have been satisfied out of the fund provided for the pay- 
ment of debts. Lomas v. Wright, M. & K. 769, : 


MISREPRESENTATION. 


A. the solicitor of a banking firm, in order to prevent the calling in 
of notes issued by the firm during the lifetime of B., the principal 
partner, induced the mother and guardian of B.’s infant son and 
heir at law, to abstain from proceedings to compel the payment of 
B.’s debts out of his property primarily liable, in exoneration of 
certain descended estates, by representing such proceedings to be 
unnecessary. A. afterwards filed a creditor’s bill against the ex- 
ecutor and devisee of B., and against his heir ; A. was declared to 
be entitled to a decree against the personal and devised estates of 
B., but the bill, as against the heir, was dismissed with costs, on the 
ground that A., after having prevented the institution of proceed- 
ings which, according to the evidence in the cause, would have ef- 
fectually secured the descended estates from B.’s debts, could not 
be permitted, in equity, to proceed against those estates. (Dalbiac 
v. Dalbiac, 18 Ves. 116.) Jones v. Waters, 1 M. & K. 610. 


NEXT OF KIN. 

A. assigned a fund to trustees in trust to pay the interest to B. his 
brother, for life, and after his decease to pay, transfer, and assign 
the same among B.’s children, and if no child of B., from and im- 
mediately after B.’s decease, upon trust to pay, transfer, and assign 
the same as A, should appoint, and in default of appointment to 
pay, transfer, and assign the same to such persons as should at the 
time of A.’s decease be his next of kin. A. died in B.’s lifetime, 
without making any appointment, and B. died without issue : 
Held, that B. was not excluded from the benefit of the limitation to 
A.’s nextof kin. Elmsley v. Young, M. & K. 788. 2. The words 
“ next of kin,” used simpliciter, do not signify those persons wha 
would take under the Statute of Distributions, but the nearest in 
blood. (Brandon v. Brandon, 3 Swans. 312.) S, C, 
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PLEADING. 


1. (Plea.) <A plea that the title of the plaintiff, stated by the bill, ac- 
crued in 1757, and that there had been possession adverse to him 
ever since, was overruled, because it did not state the facts on 
which the defendant meant to rely as constituting the adverse pos- 
session. (Jones v. Davis, 16 Ves. 262; Evans v. Harris, 2 V. & B. 
361. Hardman v. Ellames, M. & K. 732. 

2. (Same.) A plea of adverse possession to a bill charging possession 
of documents, showing the plaintiffs title, must be supported by 
an answer denying that charge. (M‘Gregor v. East India Co., 2 
Sim. 452; James v. Sadgrove,1 S. & St. 4.) S.C. 

3. (Parties.) A., one of the executors of the will of B., who died in 
India, proved the will and possessed his assets there; the widow 
and executrix of A., who also died in India, proved his will and 
possessed his assets there, and having afterwards come to England, 
was made a party to a suit for the administration of B.’s estate in 
India: Held, that a personal representative of A. in England was 
not a necessary party. .4nderson v. Cuunter, M. & K. 763. 


PORTIONS. 


T., by his marriage settlement, covenanted to secure upon certain es- 
tates an annuity of 400/. a year for his wife, in case she should 
survive him, in addition to the provision made for her by the set- 
tlement. He afterwards, by deed, granted to his wife an annuity 
of 400/, during her widowhood, By his will, be ratified and con- 
firmed the settlement, and gave an annuity of 4001. to his wife during 
her widowhood, in addition to the provision made for her by the 
settlement: Held, that the settlement gave the wife an equitable 
grant of 4001, a year, and the subsequent deed gave only a legal se- 
curity for the annuity ; and that by the plain terms of the deeds and 
will she was entitled to two annuities of 4001. Douce v. Lord Tor- 
rington, Y. & C, 600, 

PRACTICE, 

1. (Parties.) Some of the shareholders in a joint stock company hav- 

ing been joined as plaintiffs in a suit without their consent, an order 
was made, on their application, that their names should be struck 
out. Keppell v. Baily, M. & K, 548, 

. (Vendor and Purchaser.) The Court will not, on motion, decide 
whether certain lots, forming part of the same property, and bought 
at a sale by one purchaser, are so connected in use and enjoyment, 
that the failure of title as to one will furnish a defence to a specific 
performance as to the rest. Casamajor v. Strode, M. & K. 722. 

3. (Foreign Sovereign.) A foreign sovereign, suing in the Court of 

Chancery in England, must put in an answer to a cross-bill upon 
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oath, as other suitors do. (Colombian Government v. Rothschild, 1 
Sim. 94.) King of Spain v. Hullet, Bl. 359. 

4. (Pro confesso.) An order to take a bill pro confesso against a de- 
fendant who had been abroad, was discharged, and he permitted to 
put in an answer under peculiar circumstances. Lovell v. Hicks, 
Y. & C, 230. 

5. (Injunction.) After a decree for specific performance, while pro- 
ceedings were pending in the Master’s Office, the defendant brought 
an action for damages arising out of the contract. On a supple- 
mental bill, praying an injunction to restrain the action, it was granted 
specially, without the common injunction having been first ob- 
tained. (Reynolds v. Nelson, 6 Mad. 294.) Frank v. Barnett, M. 
& K. 618. 

6. (Production of documents.) Where a document is in Court, its pro- 
duction will be ordered at the trial of an indictment against a per- 
son not a party to the suit. Taylor v. Sheppard, Y. & C. 280. 

7. (Same.) Where a document on which several actions have been 
grounded against tlhe same party is in Court, in a suit by the party 
to restrain proceedings in one of the actions, its production will be 
ordered, on the application of that party, at the trial of another of 
the actions, though the plaintiff in the latter action is not a party to 
the suit in equity. S.C. 

8. (Same.) Where a defendant in his answer states a document ad- 
mitted to be in his possession shortly or partially, but for greater 
certainty refers to it when produced, he will be ordered to produce 
it. (Bettison v. Farringdon, 3 P. W. 363; Marsh v. Sibbald, 2 V. 
& B. 373.) Hardman v. E'lames, M. & K. 745. 

9. (.Amending—Injunction.) Exceptions to the answer to a bill of dis- 
covery for insufficiency having been allowed, the plaintiff obtained 
the common injunction to stay proceedings at law; on the same day 
the plaintiff obtained an order for liberty to amend, without preju- 
dice to the injunction, and that the defendant should answer the 
exceptions and amendments at the same time. On a motion to ex- 
tend the injunction to stay trial: Held, that the injunction to stay 
trial grew out of the common injunction ; and that as the plaintiff, 
by amending, admitted that he had originally no case for an injunc- 
tion, he could not place himself in a better situation; and the mo- 
tion was refused. (Brown v. Reina, 3 Y. & J. 389.) Mellor v. Cress- 
well, M. & K. 616. 

PRINCIPAL AND AGENT. 


An agent having stood by and permitted his principal to lay out mo- 
ney in improving land, which the agent afterwards claimed as his 
own, and which his representative recovered in ejectment ; the 














394 Digest of English Cases. [July, 


Court restrained an action brought by him for mesne profits, the 
defendant admitting the principal to be entitled to some compensa- 
tion in respect of his outlay. Lord Cawdor v. Lewis, Y. & C. 427. 


PRINCIPAL AND SURETY. 

1. A bond creditor having, by agreement with his principal, taken in- 
terest on his debt by anticipation, the Court restrained him from 
bringing an action against the surety. Blake v. White, Y. & C. 420. 

2. An agent, employed to purchase an estate, becoming a purchaser 
for himself, is to be considered as a trustee for his principal. Lees 
v. Nuttall, M. & K. 819. 


SETTLEMENT. 

By a marriage settlement, stock was assigned to trustees, upon trust to 
pay the dividends to the husband during the joint lives of himself 
and his wife ; and in case he should survive his wife, upon trust to 
transfer the stock to him, his executors, administrators and assigns, 
to and for his or their own use and benefit; but in case the wife 
should survive, then upon trust to pay the dividends as she should 
appoint; and after her decease, upon trust to transfer the stock to 
the executors or administrators of the husband, to and for their own 
use and benefit. The wife survived the husband, and took out ad- 
ministration to him, and claimed the stock absolutely. Held, that 
the wife was not entitled absolutely. Marshall v. Collett, Y. & C. 
232. 


SPECIFIC PERFORMANCE. 

1. The plaintiffs had entered into an agreement with the defendants 
for a lease of thirty-one years of copyhold premises, of which it af- 
terwards turned out a lease of twenty-one years only could be 
granted. Ona bill by the plaintiffs for repayment of money laid 
out by them on the premises, and for a sale in satisfaction: Held, 
with reference to the peculiar circumstances of the case, that the 
plaintiffs should accept a lease for twenty-one years, and a cove- 
nant for a further term of ten years, with compensation for the dif- 
ference in value between a legal term of thirty-one years, and a 
legal term of twenty-one and an equitable of ten ; although the bill 
was framed with a view to a different relief, yet as this appeared on 
the whole statement of the bill to be the equity between the parties 
the Court made the decree under the prayer for general relief. Han- 
bury v. Lichfield, M. & K. 629. 


2. (Uncertainty.) A bill for a specific performance of an agreement 
to renew a lease, was dismissed, on the ground that it was too vague 
te be executed by the Court. Price v. Assheton, Y. & C. 441. 


3. (Insolvency.) The insolvency of the intended lessee is a ground for 
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dismissing a bill filed by him to compel a specific performance of 
an agreement to renew a lease. S.C. 

STATUTE. 

(Limitations.) A judgment creditor who had allowed twenty years to 
elapse without taking steps to recover his debt, having ascertained 
that there was a suit pending by the specialty creditors of his debtor 
in which they had received dividends, and that there was still mo- 
ney in Court, presented a petition for liberty to prove his debt be- 


fore the Master: Held, that he was barred by the statute of limita- 
tions. Berrington v. Evans, Y. & C. 434. 

TRUST. 

1. (Costs.) Where a trustee purchases trust property, and sells it ata 
profit, and is compelled by a suit in equity to refund the profit; he 
will not, under circumstances not affecting him with moral fraud, 
be charged with the costs of the suit. Baker v. Carter, Y. & C. 250. 


2. (Trading.) Ifa trustee mixes the trust money with his own, and 
carries on his trade with the mixed fund, the cestui que trust may 
have a decree either for an account of the profits made by the 
trust money, or interest on the amount. Docker v. Somes, M. & K. 
655. 

3. (Breach of.) Where by the terms of a settlement it appeared to 
have been the clear intention of the parties that there should be at 
all times two trustees of the property settled, a transfer to a single 
trustee in the place of the original trustees was held to be a breach 
of trust. Hulmv Hulm, M. & K. 682. 


VENDOR AND PURCHASER. 


1. (Time.) Time will, in equity, be considered as the essence of an 
agreement, wherever it can be collected that such was the real in- 
tention of the parties. But where the parties had stipulated that 
an abstract of title should be delivered immediately, and that in 
case the contract was not completed by a given day the purchaser 
should be released, and the abstract was not delivered, but commu- 
nications on the title were kept up until the time limited by the 
contract had expired: Held, that the stipulation as to time had been 
waived by the purchaser. (Seton v. Slade, 7 Ves. 265.) Hipwell v. 
Knight, Y. & C. 401, 

2. (Title.) A testator devised lands in trust for the payment of his 
debts, with a direction that his estates at A. should be sold first, and 
if those should not be sufficient then his estates at B. The estates 
at B. having been sold first: Held, that it being doubtful whether 
the testator’s debts were not all satisfied, a good title could not be 
made. Pierce v. Scott, Y. & C, 257. 

VOL. XV.—NO. XXX. J4 
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WILL. 

1. (Charge of debts on real estate.) A testator began his will by di- 
recting all his just debts, funeral and other incidental expenses, to 
be paid with all convenient speed after his decease. By a codicil 
he devised a particular estate in trust, after payment of an annuity 
to his wife, and other payments, to apply the surplus in discharge 
of his simple contract debts: Held, that this did not constitute a 
charge upon his real estates generally. Douce v. Lady Torrington, 
M. & K. 600. 

2. (Same.) A testator gave and devised all his freehold, copyhold and 
leasehold estates, and all the residue of his personal estate, after 
payment of his debts, and funeral and testamentary expenses, to 
trustees, their heirs, executors and administrators, upon certain 
trusts: Held, that the real estate was charged with the payment of 
debts. (Shallcross v. Finden, 3 Ves. 738.) Withers v. Kennedy, M. 
& K. 601. 

3. (Exoneration.) A testator directed certain estates to be sold, and 
the residue of the proceeds, after discharging mortgages, to be con- 
sidered and applied as part of the residue of his personal estate ; 
and gave and devised the residue of his real and personal estate 
upon trust, after paying his just debts, for the benefit of his children ; 
and afterwards by a codicil confirmed the residuary gift of the pro- 
ceeds of the estate directed to be sold, to his younger children : 
Held, that no intention appearing to exonerate the personal estate, 
the devisees of the estates directed to be sold were entitled to have 
the personal estate applied in payment of the mortgages: that pe- 
cuniary legatees were entitled to stand in the place of the mortga- 
gees against the devised estates, so far as the latter had been paid 
out of the personal estate (Forrester v. Leigh, Ambl. 171): that the 
pecuniary legatees were not entitled to stand in the place of the 
vendor of an estate purchased by the testator, but not paid for, so far 
as the vendor had been paid out of the personal estate; though it 
would have been otherwise had the estate purchased descended in- 
stead of being devised. (Clifton v. Burt, 1 P. W. 678.) Whythe v. 
Henniker, M. & K. 635. 

4. (Wasting property.) Where a testator limits his residuary property 
to one for life, with remainder over, it is to be presumed, primd _fa- 
cie, that he intended the property given to the tenant for life to go 
to those in remainder ; and that if any part of the property be of a 
wasting nature, as leaseholds and long annuities, it should be im- 
mediately sold, and converted into permanent property, unless it 
appears upon the whole context of the will that the testator had not 
that meaning. (Howe v. Earl of Dartmouth, 7 Ves. 137). In a case, 
therefore, where a testator gave the residue of his real and personal 
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estate to his executor upon trust to permit his wife to receive the 
rents, profits, dividends and annual proceeds, to and for her sole 
use and benefit during life; and, after her decease, in trust to sell 
his freehold house and his leasehold houses by auction ; and he de- 
sired that A. should be employed as auctioneer to convert the whole 
of his estate and effects into money, and to distribute the sum as 
mentioned in his will: Held, that the wife was entitled to enjoy for 
life the income of certain long annuities left by him. Alcock v. 
Sloper, M. & K. 699. 

5. (Same.) Where a testator gave to his wife all and every part of his 
property in every shape, and without any reserve, and whatever 
manner it might be situated, for her natural life; and after her 
death, one half to certain persons, and the other half to be at the 
sole disposal of his wife: Held, that the wife was entitled to enjoy 
for life the whole property, including leaseholds, of which it partly 
consisted. Collins v. Collins, M. & K. 703, 

6. (Leaseholds.) Where it appeared from the whole will that the tes- 
tator meant to comprise leaseholds in the description of real estate, 
they were held to pass. (Hobson v. Blackburn, 1 M. & K. 591.) 
Goodman v Edwards, M. & K. 760. 

7. (Charge of legacies.) A testator cannot by a will duly executed 
reserve to himself a power to charge his real estate, or the pro- 
duce of his real estate, with legacies given by an unattested codi- 
cil. (Rose vy. Cunningham, 12 Ves. 37.) Whytall v. Kay, M. & K. 
765. 

&. (Construction.) R. P. devised his estate to T. P. for life, and after 
his decease, to such of his relations of the name of P., being a male, 
as T. P. should by deed or will appoint ; and in default of such ap- 
pointment, to such of his relations of the name of P. being a male, 
as T. P. should approve of or adopt, if he should be living at the 
death of T. P., and his heirs, executors, administrators, and assigns 
And in case T. P. should not adopt any such male relation, or there 
should be no such male relation living at the decease of T. P., then 
to the next or nearest relation or nearest of kin of R. P. of the name 
of P., being a male, or the elder of such male relations, in case 
there should be more than one of equal degree, who should be 
living at the testator’s decease, his heirs, executors, administrators, 
or assigns, for ever. R.P. had a brother, T. P., who had gone to 
sea, and had not been heard of for many years; and supposing him 
to have died without issue, the nearest relation of R. P. at his de- 
cease was T. P., and next to him the plaintiff. T. P. died without 
issue, and without having exercised the power of appointment or 
adoption given to him by the will: Held, by the Court of Ex- 
chequer, on a case sent, that T. P. took under the ultimate limita- 
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tion, but the Master of the Rolls was dissatisfied with their opinion. 
Pearce v. Vincent, M. & K. 800. 


9. (Perpetuity—Accumulation.) H. B. by his will devised lands to 
trustees upon trusts for accumulation for 21 years; and he created 
aterm in the trustees of 120 years if certain persons named, or 
either of them, should so long live; with a term in gross of 20 
years upon trust after the expiration of the terms of 120 years and 
20 years, that the lands should be conveyed by the trustees to such 
person as would be entitled to the same by purchase or descent, for 
the first or immediate estate for life, in tail or in fee in the same 
trust estates, as if they had been by the will devised, settled, or as- 
sured: to the use of the testator’s nephew, G. B., for life, with re- 
mainder to his first and other sons successively in tail male, with 
similar remainder to other nephews and nieces; and he declared 
that the person to whom the conveyances should be made, should 
have such estate as he would at that time be entitled to under the 
limitations, if they had been actually made by his will, with the 
like remainders over as if the trust estates had been devised by his 
will in manner aforesaid, and that no such person should be enti- 
tled to a vested estate, or any other than a contingent interest, until 
the determination of the term of 120 years and of 20 years: Held, 
that the will was valid both as to the trusts for accumulation under 
the Thelluson act, and as to the limitations to take effect after the 
determination of the lives in being, and upon the expiration of a 
term of 20 years afterwards, as a term in gross, without reference 
to infancy or minority. (Beard v. Westcott, 5 Taunt. 392; Lloyd 
y. Carew, Show. P. C. 137.) Cadell v. Palmer, Bli. 202. 

10. (Construction.) A testator devised real estates to trustees upon 
trust that M. should receive 601. a year until 21, if sole and unmar- 
ried ; and should thereafter and until 31, if sole and unmarried, re- 
ceive a further annuity of 401, ; but in case M. should marry with- 
out the consent of the trustees, then she should only receive an an- 
nuity of 501., and the estates should, on such marriage, be in trust 
for the children of M., under certain limitations ; and in default of 
such issue, in trust for S. Provided, that if M. should marry with 
such consent, the estates should be in trust for her and her hus- 
band, for their joint lives, and the life of the survivor, with remain- 
der to the children of the marriage, under the same limitations as 
before. M. married with the consent of the trustees, and died with- 
out issue. Held, that the estate limited over to S. was not condi- 
tional, on M.’s marrying without consent, but was absolute, Tol- 


deroy v. Colt, Y. & C, 240. 
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ABATEMENT. 

(Defect in summons.) In an action of covenant broken, if the sum- 
mons, left with the defendant in the service of the writ, does not 
set forth what sum in damages is demanded, and for what, it is a 
good cause to abate the writ. Putney v. Cram, 5 N. H. 174. 

ACCORD AND SATISFACTION. 

(Satisfaction received by one of several plaintiffs, in action ex delicto.) 
In an action in form, ex delicto, if one of several plaintiffs accept a 
sum of money in satisfaction of his part of the damages, such ac- 
cord and satisfaction is no answer to the action. Clark vy. Dins- 
more, 5 N. H. 136. 

ACTION. 

(When aclion commences.) Where a writ bears teste of the day when 
it was actually made, the day of the teste must be considered as the 
day of the commencement of the action, 

But the time of the day of the teste, when the writ is actually 
made, is not to be considered as the true time of the commence- 
ment of the action; the action is to be considered as commenced 
at the time on that day, when the plaintiff elects to use the writ. 
Robinson v. Burleigh, 5 N. H. 225. 





1 Hall’s Reports were published as long ago as 1833. The press of Re- 
ports has hitherto excluded it from our Digest. The number of Reports 
now published each year is so great that it is nearly impossible to bring 
them all within the limits of our Journal. We already have many vol- 
umes on hand which we are anxious to present in our Digest; but want 
of space obliges us to pass them over for a little while. 
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ACTION ON THE CASE. 

1. (Foundation of.) No person can lay the foundation of an action 
against another, by a wrong on his own part, or by a neglect or 
breach of his own duty. Buckle v. The Dry Dock Co., 2 Hall, 151. 

2. The defendants were proprietors of a certain dry dock, with a 
machine to raise vessels out of the water, for the purpose of clean- 
ing and repairing their bottoms. The plaintiffs hired this machine, 
and placed a vessel upon it, under the direction of their own agents 
and workmen ; and in an attempt to burn off the tar from her bot- 
tom, the vessel took fire, and was much injured. An action being 
brought by the plaintiffs against the defendants for negligence on 
their part as to the manner in which the machine was kept, and for 
its improper construction in a certain particular, the defendants 
proved that the injury to the vessel was occasioned by carelessness 
and neglect on the part of the plaintiffs in the use of the machine. 
The judge charged the jury, that if the injury were attributable to 
carelessness, or want of proper precaution on the part of the plain- 
tiffs,in the use of the machine, the defendants were not liable ; and 
the jury having returned a verdict for the defendants, a new trial 
was denied. Ib. 

AGENT. 


Title derived from agent or under authority given by law.) Where 
lands have been conveyed by an agent, or under an authority given 
by law, and the title thus derived is set up against the former owner 
or his assigns, it must be shown that the authority was strictly pur- 
sued. But when the title is set up against a stranger, it is enough 
to show an authority to convey, and a conveyance made under it. 
Thompson v. Carr, 5 N. H. 510. 

AGREEMENT. 

1. (Void for want of consideration.) A being indebted to B, the latter 
agreed to receive, and did receive, the note of a third person, who 
was an infant, in satisfaction of the debt; it was held, that the note 
received being of no value, the agreement to receive it in satisfac- 
tion was without consideration and void. Wentworth v. Wentworth, 
5 N. H. 410. 

2. (Power of attorney irrevocable.) R., having agreed to labor for T., 
gave a power of attorney to 8. to receive from T. a part of his 
wages and to apply the same to the support of R.’s wife and family, 
and T. agreed, in writing, to pay to S. a part of the wages accord- 
ingly; it was held, that the power of attorney was in its nature 
irrevocable, and that S. was entitled to recover of T. according to 
the agreement, although 'T’, had paid the whole amount of the 
wages toR. Smith v. Tufts, 5 N. H. 456. 
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AMENDMENT. 

1. (Allowed on terms in writ of entry, where land misdescribed.) Ina 
writ of entry, a parcel of land, described in the count as an entire 
tract, was demanded. But only a part of the land demanded was 
in dispute between the parties, and that part was within the tenant’s 
enclosure ; the residue being within the enclosure of the demand- 
ant. Afier a plea of an entry by the demandant, pending the suit 
in abatement of the writ, it appearing that the demandant had only 
entered upon the parcel of the land which was within his own en- 
closure ; the court permitted the demandant to amend his count, so 
as to confine his demand to the parcel within the tenant’s enclo- 
sure, upon terms. Wilson v. Eaton,5 N. H. 141. 

2. (When writ of error is brought.) In cases, where the record of an 
inferior court is removed to a superior court, the court above may 
grant leave to amend. But a writ of error does not remove the 
record. And where an amendment in a record is required after 
error brought, it must be made in the court below. Rowell v. 
Brwee, 5 N. H. 381. 

3. (After issue joined, in action of slander.) In a count subsequent to 
the first, in an action of slander, alleging that the words were 
spoken in a discourse &c., an amendment by inserting the word 
other before the word discourse, is matter of form, and may be 
allowed after issue joined. Gay v. Homer, 13 Pick., 535. 

APPLICATION OF PAYMENTS. 

1. (Where there are several debts.) A debtor who pays money to his 
creditor, being liable to him upon more accounts than one, has a 
right to direct the application of the payment to whichsoever sub- 
ject he may choose: and where the jury neglected or refused to 
follow this rule, the court granted a new trial. Hall and Montross 
v. Constant, 2 Hall, 185. 

2. (Several debts and some guarantied.) Where there are several debts, 
some of which are guarantied, and some are not, and a payment is 
made by the debtor, the creditor may apply it as he pleases, unless 
a special application is made by the debtor. Clark and Clark v. 
Burdett, 2 Hall, 197. 

APPROPRIATION OF MONEY. 

(Agent.) When an agent is employed to receive money for his prin- 
cipal, he cannot appropriate the money received to pay what may 
be due to him from the principal, without the consent of the latter 
Morse v. Woods, 5 N. H. 297. 

ARBITRATION. 

(Mew evidence discovered after trial by referees.) Where a cause has 
been submitted to referees by a rule of court, and the parties have 
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agreed to have the report made known, and the case settled at the 
time of the hearing before the referees, the court will not recommit 
the case to the referees, on the ground, that since the hearing, new 
evidence has been discovered. Sanborn v. Davis, 5 N. H. 389. 


ARBITRATION BOND. 


1. (Action on—where there has been an enlargement of the time.) ~ Al- 
though an action of debt upon an arbitration bond cannot be sus- 
tained, where the award is not made within the time specified in 
the condition, and the parties have, by a new agreement, extended 
the time for making the award ; yet where the declaration sets forth 
the bond, the enlargement of the time by the new agreement, an award 
within the extended period, and a breach of its requirements, on 
the part of the defendant, it contains a complete cause of action. 
Myers v. Dixon, 2 Hall, 456. 

2. (Pleadings in.) To an action of debt, wherein the above particu- 
lars were all set forth, the defendant, by plea, set out the original 
arbitration bond, and the award, whereby it appeared that the award 
was not made within the period originally stipulated. Upon de- 
murrer to this plea, it was held not to be an answer to the declara- 
tion—no notice being taken in it of the allegations in the declara- 
tion, as to the enlarged time. Jb. 

ASSIGNMENT. 

1. (Construction of instrument.) T. C. by his will dated 17th of May, 
gives one third of his whole estate to his wife for life, remainder to 
his two children, T. and E. and the other two thirds to T. and E. 
presently ; then, by deed dated 26th May, he assigns “all debts now 
due to him” to a trustee for his son T. Held, this deed assigns all 
debts due and payable to the donor at the date of the deed, but not 
such debts as though contracted had not become payable at the date 
of the deed. Collins’s adm’r. &c. v. Janey &c. 3 Leigh, 389. 

And, it seems, T. may elect to claim, either under the will, or under 
the deed; he tannot claim the subject given by the deed, and then 
claim his moiety of two thirds of the estate, as legatee or devisee 
under the will. Ib. 

2. (Same.) A deed of trust and assignment of effects, made by a 
debtor to trustees, for the benefit of his creditors, in 1809, conveys 
and assigns to the trustees, all the debtor’s estate, real and personal in 
Virginia or elsewhere, upon trust, that the trustees shall collect all the 
debts due or to become due to the grantor, on account of transactions 
prior to the deed, and shall sell the real and personal estate, and institute 
suits at law or in equity for the recovery of the debts due the grantor, to 
be applied to the purposes of the trust: the board of commissioners 
sitting under the treaty, between the U. States and Spain of Febru- 
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ary 1819, award a sum of money to the administrator of the grantor, 
for, and on account of claims on the Spanish government, for spoli- 
ations before the date of the deed of trust: Held, this money passed 
by the deed, to the trustees for the purposes of the trust. Maitland 
&c. v. Newton, adm’r. &c. 3 Leigh, 714. 

3. (Rights and liabilities of assignee of a bond.) Though the assignee 
of a bond takes it subject to any equity of the obligor, that attached 
to it in the hands of the obligee, he does not take it subject to any 
equity of a third person, not party to the bond, of which he has no 
notice: Therefore, where H. sold land to M. and took no security 
for the purchase money ; and M. then sold the same land to F°. took 
his bonds for the purchase money, and assigned those bonus for 
valuable consideration, the assignees having no notice of H.’s claim 
toa lien, on the land for the purehase money due him by M.—though 
H. might have been entitled, to payment of the purchase money 
due him from M., out of the purchase money due from F. to M., if 
F.’s bonds for the same, had remained in M.’s hands, yet El. cannot 
assert any such equity, as against the bond fide assignees of the 
bonds. Moore & another vy. Holcombe & others, 3 Leigh, 597. 


ASSUMPSIT. 


1, (Liability of devisee of land, charged with payment of an annuiry, to 
husband and wife, and survivor.) The obligor in a bond toa husband, 
conditioned to pay an annuity, to husband and wife during their 
lives and the life of the survivor, devises land, upon condition that 
the devisee shall pay whatever may become due from year to year, 
to the annuitants, according to the testator’s contract with them. It 
was held, that the devisee, by accepting the devise, became person- 
ally liable for the annuity, and that the wife, who had survived the 
-husband, and had elected to look to the devisee, instead of the gen- 
eral assets of the testator, might maintain assumpsit for the annuity 
against the devisee. Felch v. Taylor, 13 Pick., 133. 

2. (Liability of the mortgagee of said devisee.) The devisee having 
mortgaged the land tu the defendant, covenanting that it was free 
from incumbrances, excepting the condition set forth in the will, 
and the mortgagee having entered and foreclosed the mortgage, it 
was held, that the mortgagee had become personally liable to pay 
the annuity, and that the wife might recover it of him, in an action 
of assumpsit. Jb. 

3. (Time when liability commenced.) Such action having been brought 
after the defendant had entered, and foreclosed the mortgage and 
sold the land, it was held, that he was liable for such portion of the 
annuity as had accrued between his taking possession and the com- 
mencement of the action, with interest from the date of the writ. Ib. 
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4. (Liability of joint trustees in, to cestui que trust.) In order to main- 
tain assumpsit against two trustees jointly, for money had and re- 
ceived to the use of the cestui que trust, the plaintiff must prove a 
joint promise, either express or implied. As each trustee is, in 
general, answerable for his own acts only, the law will not imply a 
joint promise on the part of both to pay over the money in their 
hands to the cestui que trust, from the mere fact that each trustee 
has, for himself, separately admitted that there were funds in his 
possession equal to the amount of the plaintiff’s claim. De Forest 
v. Jewett & Parsons, 2 Hall, 130. 

5. The plaintiffs in this case, being creditors of C & D, (who had 
assigned their property to the defendants by a deed of trust for the 
benefit of certain persons, among whom were the plaintiffs,) filed a 
bill in equity against the defendants. The defendants answered 
separately, and each in his answer admitted that he had received 
funds to a considerable amount out of the estate assigned, and that 
he then held in his hands a sum equal to the plaintiffs’ demand, 
which he proffered his readiness to distribute according to the 
terms of the trust. Jb. 


~ 


Upon an action of assumpsit against both trustees for money had 
and received to the use of the plaintiffs, founded upon these admis- 
sions, it was held, that the proof did not support the declaration, 
and that the plaintiffs could not recover unless they proved a joint 
promise on the part of both defendants. 1b. 


~I 


. (When sea'ed instrument may be evidence in.) A contract in writing 
and under seal, so executed as not to be binding upon either party, 
but which has been acted upon by them, may be given in evidence, 
in an action of assumpsit, to recover the balance of an account, for 
the purpose of showing the terms on which one party made ad- 
vances, and the other performed services, Gouverneur et al. v. 
Elliott & Wife, 2 Hall, 211. 

8. (Action of, by several, where contract is to be performed under the 
direction of one.) G. S. and G., the lessees of a theatre, by their 
agent, advanced certain sums of money to the defendant Celeste, 
as a performer, under an agreement, that she should be under the 
exclusive direction of one of the lessees, who was the manager of 
the theatre. In an action brought to recover back a part of the 
advances so made, it was held that the action was properly brought 
in the name of all the lessees; and that the circumstance of the 
performer’s being under the exclusive direction of one of the plain- 
tiffs, did not vary the form of bringing the action, Jb. 

9. (Action of,—twhere goods sold are to be paid for by a note on time, 

which is not delivered.) The plaintiffs (auctioneers,) sold to the de- 
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fendants a quantity of goods, by auction, to be paid for in an approved 
indorsed note, at six months. The plaintiffs having delivered the 
goods, demanded the note, which being refused, they immediately 
commenced an action for goods sold and delivered. The defend- 
ants contended that the action should have been special, for the 
non-delivery of the notes, and that indebitatus assumpsit would not 
lie until the credit had expired. 

Held, that the sale and delivery of the goods were conditional, 
and that the plaintiffs, upon the non-compliance with the conditions 
of sale by the defendants, might reclaim their goods, or treat the 
sale as an absolute one, without credit, and bring their action for 
the price without delay. Corlies et al. v. Gardner, 2 Hall, 345. 


ATTACHMENT. 


1, (Sale of personal property subject to.) An attachment of personal, 
property on mesne process, constitutes a lien, the general property 
remaining in the owner, and if the owner can, without a trespass, 
make an actual delivery of the property subject to the lien, a sale 
with such delivery, will vest the property in the vendee, subject to 
the lien, so as to give him a prior title to that of a subsequent at- 
taching creditor. Fettyplace vy. Dutch, 13 Pick., 388. 

2. (Same—duty of keeper.) Where wood and lumber lying on a wharf, 
were attached on mesne process, and placed by the officer under the 
care of a keeper, and on a Sunday morning, the keeper went away 
from the wharf and returned in the afternoon, having in the mean 
time secured the property, in the manner in which it was usually 
done on Sundays, by fastening the gates of the wharf, it was held, 
that there was no neglect on the part of the keeper, whereby the 
attachment was dissolved. Ib. 

3. (Same.) Where the keeper permitted the general owner to resume 
the possession, for the purpose of making a delivery to a vendee, 
subject to the attacliment, it was held that the attachment was not 
dissolved, and that upon such delivery, the title of the vendee be- 
came valid, against a subsequent attaching creditor. Jb. 

4. (Not ipso facto dissolved by lapse of thirty days after default.) An 
attachment of goods is not to be considered as ipso facto dissolved 
by the lapse of thirty days after the end of the term when the de- 
fendant was defaulted, although no continuance of the cause was 
ordered ; but a court may in its discretion, order the cause to be 
brought forward at a subsequent term, in order to Save the attach- 
ment. Hackett v. Pickering, 5 N. H. 19. 

5. (Consideration.) And in such a case, a release of the attachment is 
a good consideration for a promissory note. Ib. 


6. (Where defendant’s goods intermixed.) Where the goods of A are 
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intermixed with the goods of B, and a sheriff, by virtue of a writ 
against B, takes the goods of A and B, which are so intermixed, the 
sheriff cannot be treated as a trespasser for taking A’s goods, although 
A’s goods may have been so intermixed without his assent. Lewis 
v. Whittemore, 5 N. H. 364. 


AWARD. 


(When submission by parol—arbitrator admitted to testify to terms of.) 
The plaintiff, by a contract in writing, agreed to “make and com- 
plete” for the defendant a steam-engine, which he warranted 
against “ordinary wear” for the space of sixty days. After the 
engine was delivered, repairs were made upon it by the plaintiff, 
for which he brought an action of assumpsit. At the trial the de- 
fendant set up an award in his defence, and insisted that all matters 
in controversy between himself and the plaintiff had been submit- 
ted to an arbitrator. The award was not accompanied by any sub- 
mission, and the plaintiff was permitted to call the arbitrator to 
prove that the submission did not embrace the claims for which 
this action was brought. Held, that as the submission was by parol, 
and as the award did not in terms cover all matters in controversy 
between the parties, the evidence of the arbitrator, to show what 
the matters submitted were, was rightfully admitted. Birkbeck y. 
Burrows, 2 Hall, 51. 

BAIL. 

1. (By justice of the peace.) A justice of the peace, has no authority 
to admit to bail a prisoner, commited by another justice of the 
peace, for a bailable offence, and a recognisance taken in such a 
case, is void. Commonwealth y. Canada, 13 Pick. 86. 

2. (Same.) Whether the same justice of the peace who has made the 
commitment, is authorized to admit the prisoner to bail, que@re. 1b. 


BARRATRY. 

(In illicit traffic.) Notwithstanding the clause in a policy of insurance, 
whereby the insured warrant the property “ free from any charge, 
damage or loss, which may arise in consequence of a seizure, or 
detention for or on account of any illicit or prohibited trade,” the 
underwriters are liable for the consequences of an illicit traffic, bar- 
ratrously carried on by the master and crew, at a foreign port, 
without the knowledge or privity of the owners. whereby the pro- 
perty insured is seized, and becomes forfeited by the laws of the 
country. Dunham & Wadsworth v. The American Ins. Co., 2 Hall, 
422. 


BASTARDY. 
1. (Complaint by woman under the act in substance, a civil suit.) A com- 
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plaint by a woman under the bastardy act, (St. 1785, c. 66,) accusing 
a man of being the father of her bastard child, though in some re- 
spects in the form of a criminal prosecution, is in substance and 
effect, a civil suit. Wilbur v. Crane, 13 Pick. 284. 

2. (Feme covert must join the husband.) If a feme covert delivered of 
or pregnant with a bastard child, is comprehended in the statute, 
such a complaint cannot be maintained by her without joining her 
husband. 16. 

3. (Surceasing the suit not a valid consideration to support a promissory 
nole given by party accused.) Whether such a complaint, prosecuted 
by the wife without joining her husband, is void, or orly voidable 
upon a plea in abatement, the surceasing the suit is not a valid 
consideration to support a promissory note given by the party ac- 
cused. Ib. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1, (Alteration of notes by plaintiff after signature.) A bargain was made 
between the plaintiff and the defendant, for the purchase of land, 
for which the defendant was to pay a certain price, one half in 
stock at the end of one year, if the plaintiff should choose then to 
take stock, otherwise the whole in cash at the end of two years; 
and, at the same time, two notes were written on one paper, each 
for half the price, payable to the plaintiff or order, on demand with 
interest, but the defendant objecting that they were not drawn 
according to the bargain, a memorandum was written on the paper 
substantially according to the bargain, and then the defendant 
signed the notes. The plaintiff refused to take stock, and a short 
time before the end of the two years he cut off the memorandum, 
and brought actions upon the notes, in which he became nonsuit, 
and after the two years had expired he brought another action, 
declaring upon the notes and upon the original parol promise. It 
was held, that cutting off the memorandum was a material altera- 
tion of the notes, and that the plaintiff therefore could not recover 
on the notes; and that he could not recover on an original parol 
promise to pay the purchase money, because that was merged in 
the written promise. Wheelock vy. Freeman, 13 Pick. 165. 


2 


2. (Statute of limitations.) A promissory note payable on demand 
but not to draw interest during the life of the promisor, will support 
an action brought upon it immediately after it is given; conse- 
quently the statute of limitations -begins to run against it from the 
date, and not from the time of the promisor’s decease. Newman vy. 
Kettelle, 13 Pick. 418. 

3. (Construction of words “on demand with interest afler four months.”) 

Where a promissory note is payable “on demand with interest 

VOL XV.—NO. XXX. 35 
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after four months,” payment may be demanded immediately ; and 
extrinsic evidence cannot be received to show that a demand wag 
not to be made until after the expiration of the four months. Jb. 


4. (Consideration.) An outstanding liability, as surety for another 
together with a promise, express or implied, by such surety to the 
principal, that he will pay the debt and so indemnify the principal, 
is a valid consideration for a promissory note from the principal to 
such surety, payable con demand. Little v. Little, 13 Pick. 426. 

5. (Mote given by maker of sundry notes to their indorser.) A promis- 
sory note for a gross sum, payable on demand, given by the maker 
of several notes to the indorser, upon the promise of the indorser 
to pay the notes and indemnify the maker, will enable the indorser 
to commence an action . nd attach the maker’s property before the 
indorser has paid any of the original notes, and before they have 
become due, but he will not be entitled to recover damages beyond 
the amount which he shall have paid before the rendition of the 
judgment. Ib. 

6. (Note payable at “either of the banks in Boston.”) If a promissory 
note is made payable “at either of the banks in Boston,” where 
there is a large number of banks, it is not to be deemed payable at 

.a place certain; and it seems, therefore, that the holder is bound, 
in such case, to give the promisor notice where it is to be found. 
North Bank yv. Abbot, 13 Pick. 465. 

7. (Same.) Where the holder of a promissory note, made payable at 
one of several banks designated, places it in one of those banks, 
either by a discount or for the purpose of collection, the promisor 
becomes liable to pay at such bank, and the holder is not bound to 
present it for payment at any other place. Jb. 


8. (Evidence of presentment and demand of payment on the promisor.) In 
an action on a note payable at a bank, against the indorser, an aver- 
ment of a presentment and demand of payment on the promisor, 
is supported by evidence that the promisor had notice that the 
note was at the bank on the day it became due, ready to be deliv- 
ered up on payment. Ib. 

9. (Evidence by book of bank messenger who had absconded.) In such 
action, it appeared that the messenger of the bank, whose duty it 
was to give notices of the non-payment of notes, to the promisors 
and indorsers, and to enter their names and the places to which 
notices were sent, in a book kept for that purpose, had absconded 
and left the commonwealth, and that after diligent inquiries had 
been made for the purpose, it was found impossible to procure his 
testimony. It was held, that the book of the messenger was com- 
petent evidence to prove notice to the indorser, 1b. 
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10. (Same.) The entry in the messenger’s book stated the amount of 
the note, the day when it became due, and the names of the promi- 
sor and indorser, with a mark against them indicating, as was testi- 
fied by the cashier, that they had been notified. It was held, that 
this evidence was sufficient, to authorize the jury to infer the fact 
of notice to the indorser. Jb. 

11. (Non-compliance of condition by indorsee.) In the same action the 
jury were instructed, that upon the note in question, it was not 
necessary for the plaintiffs to prove a demand upon the maker. It 
was held, that no valid exception could be taken to this instruction ; 
as it must be understood to mean, that no other demand was neces- 
sary, than that of having the note at the bank ready to be delivered 


up on payment, of which the maker had previously had notice. 
Ib. 


12. (What—and what, mere check.) The defendant, residing in Dutchess 
County, drew an order, payable on demand, in favor of the plain- 
tiffs, for $100, on one Ring, the master of a sloop, by whom he was 
in the habit of sending his produce to market. The order was not 
negotiable, nor was it presented until nearly stx years after its date ; 
and in the mean time, various settlements had taken place between 
the plaintiffs and the drawee. 

Held, that if the draft was to be considered as an inland bill of 
exchange, the drawer was discharged by the laches of the holders; 
but if it were treated as a mere banker’s check, then that a presenta- 
tion for payment, at any time before suit brought, would be suffi- 
cient, unless the drawer could show injury from the delay. Held 
also, that the consideration of the order, whether check or bill 
could be inquired into, between the original parties; and as the 
defendant contended, that the order was drawn for the mere ac- 
commodation of the plaintiffs, the court ordered that question to 
be submitted to a jury. Elting v. Shook, 2 Hall, 459. 

BOND. 


1. (Construction of.) The condition of an appeal bond, misrecites the 
judgment appealed from, as being for $3900, when in truth it was 
for $3957, but recites the judgment correctly in all other respects, 
Quere, whether such misrecital, renders the appeal bond naught? 
Jackson's adm’x. v. Henderson, &c. 3 Leigh, 196. 

2. (Pleading in joint and several.) Counts upon joint and several 
bonds, given to the same obligee by different obligors, may be join- 
ed in a writ against one of the obligors, whose name is upon all the 
bonds. Wood v. Hayward, 13 Pick. 269. 

3. (On removal of a cause to the United States Court.)’ The bond re- 
quired by the 12th section of the judiciary act of 1789, upon the 
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removal of a cause from a State court into the Circuit Court of the 
United States, is a joint and several bond, which must be offered at 
the time pointed out in the act. Roberts y. Carrington, 2 Hall, 650. 


CASE AGREED. 

The parties to an action agree the case, by detailing the evidence, and 
then admitting the facts stated in the evidence; the evidence detailed, 
is in some respects variant and conflicting: Held, the court can give 
no judgment on such a case agreed. Jackson’s adm’x. v. Henderson, 
§c. 3 Leigh, 196. 

CHARITIES. 

1. (Indefinite and uncerlain—void.) Testator directs his executors to 
lay by $2000, tu be distributed among needy, poor and respectable 
widows ; and, in case the Roman catholic chapel shall be continued 
at time of his death, to pay $1000 towards its support; and, if the 
Roman catholic congregation shall come to a determination to build 
a chapel at Richmond, to pay $3000 towards its accomplishment ; 
and he devises a Jot in Richmond, to four trustees in fee, upon trust 
to permit all and every person, belonging to the Roman catholic church 
as members thereof, or professing that religion, and residing in Richmond 
at the time of his death, to build a church on the lot, for the use of 
themselves and of all others of that religion, who may hereafter reside in 
Richmond : Upon information filed by the attorney general, in chan- 
cery, to enforce the charitable bequests and devise : Held, that the 
bequests and devise, are uncertain as to the beneficiaries, and there- 
fore void. Gallego’s ex’rs. v. The Altorney General, 3 Leigh, 450. 

2. (Same.) The English statute of charitable uses, (43 Eliz.) having 
been repealed in Virginia, the courts of chancery have no juris- 
diction to decree charities, where the objects are indefinite and un- 
certain. Ib. 

CHARTER-PARTY. 

1. (Breaking up of voyage by perils of the sea.) Yn an action of cove- 
nant on a charter-party, the declaration set forth, that the defend- 
ant had stipulated that a vessel, of which he was the owner, should 
perform a voyage from N. Y. to Omoa and back for the plaintiff. 
That all the covenants, on the part of the plaintiff, were performed ; 
but that said vessel, instead of proceeding to Omoa, put into the 
port of Norfolk, and that the defendant did not despatch her thence, 
but neglected and refused so to do, contrary to the effect of the 
charter-party. 

The defendant pleaded six special pleas in bar. The first and 
second set forth in substance, that the vessel, while proceeding on 
her voyage, was so much damaged by the perils of the seas, that 
she put into Norfolk, as a port of necessity, where the plaintiff took 
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possession of the cargo, and of the same ever afterwards retained 
possession. 

The fourth plea, after admitting the charter-party, the sailing of 
the vessel, and that she put into Norfolk, &c., alleged that said 
vessel, while prosecuting her voyage, was so much damaged by the 
perils of the seas, that it became necessary, that she should put into 
the nearest port, and that Norfolk was accordingly selected as a 
port of necessity. That while there, the said vessel was examined, 
to ascertain what repairs were requisite to enable her to proceed on 
her voyage, when it was found necessary, for the benefit of all 
concerned, that she should be sold, that she was sold accordingly, 
“and so, and not otherwise, the said voyage was, by the mere 
perils of the sea, broken up.” 

The fifth and sixth pleas alleged, that the plaintiff ought not to 
maintain his action, because the cargo, mentioned in the declara- 
tion, belonged to, and was laden on board of said vessel, for one 
John Living, for whom said charter-party was made by the defend- 
ant, as his agent, as appeared by the oyer thereof. 

Upon demurrer to these pleas, the plaintiff had judgment upon 
the first, second, fifth and sixth, and the defendant upon the fourth. 
Wheelwright v. Beers, 2 Hall, 3>2. 
2. (Same.) The declaration in this case, (the same mentioned in the 
preceding one,) set forth a charter-party, whereby the defendant 
stipulated, that the brig Champion, of which he was the owner, 
should perform a voyage from N. Y. to Omoa and back, for the 
plaintiff. It then averred a perform:nce of all the covenants on 
the part of the plaintiff, and assigned, as a breach of the defend- 
ant’s covenant, that the vessel did not proceed to Omoa, but put 
into Norfolk. That the defendant did not despatch her thence, 
but neglected and refused so to do, contrary to the effect of the 
charter-party. 

The defendant interposed a special plea, admitting the charter 
party, the sailing of the vessel, and that she put into Norfolk; but 
averring that said vessel was so much damaged by the perils of the 
sea, that it became necessary that she should put into the nearest 
port, and that she accordingly put into Norfolk, as a port of neces- 
sity. That while there, sbe was examined for the purpose of ascer- 
taining what repairs were requisite to enable her to proceed on the 
voyage, when it was found necessary that she should be sold for 
the benefit of all concerned,—that she was sold accordingly, and 
so, and not otherwise, the voyage aforesaid was, by the mere perils 
of the sea, broken up and prevented, “absque hoc, that the said 
vessel ought to have proceeded on her said voyage,” &c. 

To this plea the plaintiff replied, admitting the injury to the 
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vessel, the putting into Norfolk, and the breaking up of the voyage 
there, but averred that the voyage was not broken up by the mere 
perils of the sea, &c., “ absque hoc, that the vessel was examined at 
Norfolk, to ascertain the repairs necessary to enable her to proceed 
on her voyage,” &c., as alleged by the defendant, and concluding 
to the country. 

Held, that the issue joined by these pleadings, was upon the fact 
stated in the inducement to the plea, whether the voyage in question 
was broken up by the mere perils of the sea; and that it involved, 
necessarily, an inquiry as to the seaworthiness of the vessel ;—the 
special traverse in the plea and in the replication being considered 
immaterial and informal. Jb. 391. 

(Damages.) The jury having returned a verdict in favor of the 
plaintiff upon this issue, it was also held, that the rule of damages 
to be adopted, was the difference between the prime cost of the 
cargo at New York, and the net amount for which the goods were 
actually sold after the voyage was broken up, no notice being taken 
of the loss of the market at Omoa. Jb. 

(Performance of voyage.) The defendant chartered a vessel of the 
plaintiff, for a voyage from New York to Gibraltar, thence to Santa 
Cruz, in the Island of Teneriffe, thence to Havannah, and from 
H. back to New York. In an action upon the charter-party, the 
declaration averred a general performance of the voyage described 
in it, and also a specific and particular performance, alleging that 
the vessel] proceeded to Gibraltar and to Vera Cruz, thence to 
Havannah, &c. 

At the trial, it appeared that the defendant put a supercargo on 
board the vessel, who acted as his agent during the voyage. That 
the vessel arrived at Santa Cruz, as stated in the declaration ; but 
instead of proceeding directly to Havannah from Vera Cruz, she 
first went to Oratava, (a port on the west side of Teneriffe,) at the 
request of the supereargo, and for the benefit of the defendant, and 
from thence to Havannah. 

Held, that the declaration was supported substantially by this 
proof, and that there was no variance to furnish ground for a non- 
suit. Held also,that the declarations of the supercargo accompany- 
ing his acts, might be given in evidence as part of the res gesl@, he 
being the agent of the defendant. Higgins vy. Soloman, 2 Hall, 
482. 


COMMISSION. 


(To examine witnesses.) Where a party, upon an affidavit, sets forth 


the facts, which he wishes to establish under a commission to a 
foreign country, and shows that those facts can only be proved by 
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persons in the employment of his antagonist, whose names are un- 
known to him, the court will either permit the commission to issue 
generally without the names of the witnesses, or grant a stay of 
proceedings until their names can be ascertained. Schaffer v. Wil- 
cox, 2 Hall, 502. 

CONSIDERATION, 

1. (For forbearance to sue.) The payment of part of a debt due, is no 
consideration to support a promise to give further time for the pay- 
ment of the balance. Hall & Montross v. Constant, 2 Hall, 185. 


ws) 


2. (Same.) Although a promise to pay a sum of money, founded 
upon the forbearing to prosecute a suit, which could not be main- 
tained, is void, for want of consideration; yet, the defendant, in 
order to avail himself of such a defence, must show conclusively, 
that the suit, which was the foundation of the promise, could not 
have been prosecuted to effect. Gould v. Armstrong, 2 Hall, 266. 


a4 
- 


. (Made unlawful by statute.) The plaintiffs, as the holders of certain 
notes or memorandums, payable to bearer, brought an action of 
assumpsit, to recover their amount. At the trial, the defendant 
offered to show that the notes were given for a consideration made 
unlawful by an act of Congress; but he offered no evidence to 
prove that the plaintiffs were acquainted with the consideration for 
which the notes were given. Held, that as the act of Congress did 
not make the notes void, the evidence offered by the defendant, to 
defeat the recovery, was inadmissible. 1b. 

4. (For promise to deliver goods.) In an action for the breach of the 
defendant’s contract to sell and deliver certain goods to the plaintiff, 
the promise of the latter to accept the goods and pay for them, is a 
good consideration for the defendant’s promise to deliver them. 
White v. Demilt, 2 Hall, 405. 

CONSPIRACY. 

1. (Proof of acts in pursuance of, under indictment for.) In an action 

upon the case,in the nature of a conspiracy, the declaration alleged 

a combination among the defendants, for the purpose of defrauding 

the plaintifis of certain merchandise, under color of a purchase of 

it by the defendant, Lawrence, that it might be converted to the 
benefit of Davis, and described the various acis whereby the fraud 
was to be perpetrated. Some of these acts were charged to have 
been done by all the defendants, and others by one or two of them, 
but all in pursuance of the original combination. Upon demurrer 
to the declaration, (both general and special,) it was held, that 
whatever is done in pursuance of a fraudulent combination, by any 
of the parties concerned in it, may be averred to be the act of all 
That the conspiracy is only important as it gives a character to the 
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acts of the parties to it, and charges them with the legal conse- 
quences of such acts. Tappan et al. v. Powers et al. 2 Hall, 277. 


2. (Act of one defendant the act of all.) In all cases where fraud on 
the part of the defendant is averred, and damage to the plaintiff as 
the consequence of it, an action will lie. And where the declara- 
tion sets forth a conspiracy, the act of each defendant, done in fur- 
therance of its objects, may be stated to have been done individ- 
ually: and such act, in judgment of law, is the act of all, the gist 
of the action being the damage to the plaintiff, and not the con- 
spiracy. Ib. 

CONSTITUTIONAL LAW. 


(Act of Legislature, in regard to expense of buildivig a bridge.) An act 
of the legislature, providing, that the expense of building a par- 
ticular bridge shall be borne in part, by the county within which 
it is situated, when by the operation of the general laws of the 
commonwealth, the expense would be borne wholly by the town 
within which it is situated, is not unconstitutional. Norwich vy. 
County Commissioners of Hampshire, 13 Pick. 60. 

CONTRACT. 

1. (Construction of terms of.) The defendants, by writing, “let out to 
the plaintiffs the great river feeder &c., at the price of, &«. What 
is meant by the feeder, is, the dam, guard gate, cuiverts, excavation 
and embankments; in fact, every kind of work, connected with 
fetching the water into the canal on said summit level ;” but no 
time was fixed for performing the work, nor for making payments. 
It was held, that this was an entire contract, that it covered the 
whole work, and that it was not void for want of certainty. Phelps 
v. Sheldon, 13 Pick. 50. 

2. (Quantum meruit.) If a party undertakes to perform an entire work 
at a stipulated price, and fails to perform it, but receives the whole 
contract price, he can have no further claim on the ground of a 
quantum meruit, although the part performed, is beneficial to the 
other party. 1. 

3. (Joint property.) By a contract between H. and L., the lessees of 
a brick-yard, and E., the latter agrees to make bricks in the brick- 
yard, to hire and board the workmen, to give in his time and 
services in making the bricks, and to pay a certain sum per thou- 
sand for the bricks made, as rent therefor; and H. and L. agree to 
attend to selling the bricks, purchasing all necessary materials for 
making them, collecting the bills, &c., and after payment of all 
expenses, the parties agree to share the profit or loss, one half each ; 
and H. and L. are to have power to retain the bricks or money col- 
lected, in their possession, to the amount of all sums of money, 
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goods, &c., which they may from time to time advance to E. Held, 
that the bricks made in pursuance of this contract, were the joint 
properry of the parties. Macomber vy. Parker, 13 Pick. 175. 
(Evidence inadmissible to explain terms of.) In order to show that 
E. had no property in the bricks, evidence was offered, that under 
such contracts it is usual for the owner of the yard to retain all the 
property in his hands, and to account with the maker of the bricks 
for his share of the profits after the sales are made and the proceeds 
collected ; but this evidence was held to be inadmissible, the terms 
of the contract being clear and explicit on that point. Ib. 
(Evidence to show true value of property.) The defendant signed a 
writing, in which he recites, that the plaintiff has delivered to him 
to keep, “ one horse of the value of 100 dollars,” and he promises 
to keep the same until called for, and then to deliver it to the plain- 
tiff, and to save the plaintiff harmless from all costs, trouble and 
expense that shall arise to him, in consequence of his entrusting 
the property to the defendant. The plaintiff afterwards demanded 
the horse, and it was delivered to him, but he gave the defendant 
notice, that he received it only in part satisfaction of the contract, 
because it had been injured. The plaintiff then sold it for less than 
100 dollars; and in an action of assumpsit on the written contract, 
to recover for the alleged injury, it was held, that the writing was 
only prima facie evidence of the value of the horse, at the time 
when it was received by the defendant, and that for the purpose of 
ascertaining the damages sustained by the plaintiff, parol evidence 
was admissible to show its true value at that time. Bancroft v. 
Parker, 13 Pick. 192. 

(Parol evidence.) The plaintiff, being the owner of a vessel bound 
on a voyage from Boston to South America, thence to Calcutta 
and back to Boston, wrote in his instructions to the defendant, the 
supercargo, “I am willing to submit the direction of the vessel to 
you, until you have disposed of your outward cargo, and procured 
a freight, if any can be had, either for Calcutta or Manilla. For all 
your services for ne while absent, I agree to pay you a commission 
of 2 1-2 per cent. on sales in South America, and 2 1-2 per cent 
on purchases in Calcutta.” The defendant having obtained a freight 
from Monte Video to Valparaiso, it was held, that this service was 
not contemplated in the written agreement, and that the defendant 
might therefore prove by parol evidence, that immediately after the 
written agreement was made, the parties entered into another agree- 
ment by which the defendant, in case he should obtain such freight, 
was to lave a compensation therefor, independently of the com- 
missions mentioned in the written agreement. Richardson v. 


Hooper, 13 Pick. 446. 
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(Privity of contract.) It was agreed by an instrument under seal, 
between the plaintiff and B. & F., that B. & F. should build nine 
houses for the plaintiff; that after their completion, the plaintiff 
should sell four of them to B. & F. or their representatives, or to 
such persons as they should direct; that the value of each of the 
nine houses should be estimated by an architect, from the bills of 
work and value of the land; that the parties or their representatives, 
should then bid for the choice; and that the sums bid should be 
credited to the whole cost of the nine houses, and that the four 
houses selected by the purchasers should be paid for at their value 
as thus determined. Before the completion of the houses, by 
another contract under seal between B. & F. and the defendants, 
it was agreed that the defendants should “buy one of the above 
named houses, which are to be built &c. as per contract between 
B. & F. and the plaintiff; and the defendants shall have as good 
and equal right to bid for choice of said houses, as any of the pro- 
prietors; the price not to overrun 2400 dollars, and if said house 
does overrun 2400 dollars, by the bills, it shall be the loss of B. & 
F’., and the defendants shall pay no more.” In assumpsit by the 
plaintiff against the defendants, to recover the sum bid by them for 
a choice of the houses, it was held, that their bidding for a choice, 
did not create any contract between them and the plaintiff; that the 
stipulation by B. & F., in their contract with the plaintiff, to pay 
the consideration for the four houses in the manner therein stated, 
was a covenant to pay the money bid for a choice, as well as the 
cost of the four houses, if B. and F., or any person authorized by 
them, should make such bid; and that the remedy of the plaintiff, 
therefore, was upon his contract with B. & F., and not against the 
defendants, with whom he had no privity of contract. Carter v. 
Gault, 13 Pick. 531. 


. (Where void for fraud.) A person reduced to a state of mental 


imbecility by habitual intoxication, makes a voluntary and irrevo- 
cable deed of gift of his whole estate, to a cousin german, to the 
disherison of his half sisters, reserving the use to the donor for life, 
without any reasonable motive assigned for such an act: Held, fraud 
and imposition may be inferred from the circumstances, and from 
the very nature of the contract; and this deed of gift is fraudulent 
and void. Samuel vy. Marshall & wife & others, 3 Leigh, 567. 
(Same.) In such cases, drunkenness, if produced by the donee, or 
if so extreme that the party did not know what he was about, is a 
material circumstance in deciding on the validity of the contract ; 
and imbecility of mind, however produced, combined with other 
ingredients, and particularly with the absence of consideration, has 
always an important influence on the question of the validity of 
contracts. Jb. 
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10. (Same.) If a written agreement not under seal, be altered by the 
party claiming under it in a material part: Held, he can never re- 
cover upon the agreement so altered, nor can he avail himself of 
the contract in its original and true form: there is no distinction 
between deeds and other written instruments in this respect. Newell 
v. Mayberry, 3 Leigh, 250. 

11. (When rescindable for mistake.) Where, in an agreement, a mutual 
mistake is made, by both parties, in a matter which is the cause and 
subject of the contract, that is, in the substance of the thing con- 
tracted for, no fraud being imputable to either party ; such mistake 
is good ground in equity for rescinding the agreement, even after it 
has been fully executed by conveyances by both parties. Glassell 
v. Thomas, 3 Leigh, 113. 

12. (Same.) And where an agreement is rescinded, it must be entirely 
rescinded. Ib. 


13. (Disaffirmance.) Where one purchases goods deliverable at a 
future day, and presently binds himself by deed to pay the purchase 
money, or pays it in cash; the purchaser, in case the goods be not 
delivered, cannot disaffirm the contract, and claim the stipulated 
price paid, or contracted to be paid, but can only recover damages 
against the vendor for breach of his contract. Christian & wife & 
another v. Miller, 3 Leigh, 78. 

14, (Construction of.) C. covenants with B. and J. that he will pay 
them $300, to wit, to each of them one morety thereof, and also the sum 
of $400, upon a certain condition: Held, this is a covenant to B. 
and J. severally, to pay each a moiety of each sum: so that J. being 
dead, B. cannot maintain an action to recover the whole. Carthrae 
v. Brown, 3 Leigh, 98. 

15. (Same.) Agreement between M. and N. that if N. can get pos- 
session of a runaway slave belonging to M. before a certain day, N. 
shall bave the slave at a stipulated price, and that the agreement 
shall continue in force only till that day; N. gets possession of the 
slave, after the appointed day, and continues to hold him: Held, M. 
may maintain an action for the slave, but not for the stipulated 
price. Newell vy. Mayberry, 3 Leigh, 250. 

16. (Parol agreement subsequently varied.) A written contract, not 
under seal, may be varied by a subsequent parol agreement, and if 
by such agreement the time of payment be prolonged, no action 
lies upon the original contract till the expiration of the prolonged 
time of payment. G. Bank v. Woodward, 5 N. H. 99. 

17. (Verbal contract to convey land.) A makes a contract, not in writ- 
ing, with B, to convey land to the latter. B can maintain no action 
upon the contract, even when he has performed it on his part. 
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But such a contract is not to be considered wholly void. And B 
can have no remedy to recover back what he may have paid under 
it, until A has disabled himself, or refused to execute the contract 
on his part. 

And if A convey the land to a third person in mortgage, with 
a power to sell, he is not to be considered as having disabled him- 
self to perform the contract, until his right to redeem is gone. Lane 
v. Shackford, 5 N. H. 130. 

18. (For sale of office illegal.) The office of a deputy sheriff cannot be 
the subject of a sale, and a contract for such a sale is illegal and 
void. Carlion v. Whitcher, 5 N. H. 196. 

19. (Part of consideration void.) Where a coutract is entire, if a part 
of the consideration be illegal, the whole contract is void. 1b. 


CONVEYANCE. 

1, (Construction of:) Ancient deed (of 1736):—In consideration of 
love and good will I give and grant to H., his heirs and assigns, the 
one half of my real and personal estate, habendum to H., his heirs 
and assigns, and after my decease and my wife’s decease H. shall 
have the other half of all my estate real and personal, and H. is to 
maintain me and my wife all our days. Held, that H. took a fee in 
one moiety of the real property, and but a life estate, at most, in the 
other moiety. King v. Barns, 13 Pick. 24. 

2. (Parol evidence.) A grantor conveys by deed “one half of an un- 
divided tract of land, lying &c. Also a tract of land, lying &c. 
Also one half of undivided tract of woodland” &c., and in the same 
deed his wife releases “her right of dower in the undivided one 
half of the above premises.” Held, that taking the deed by itself, 
the whole of the second tract was conveyed ; and that parol evi- 
dence to show that the parties intended that only a moiety of it 
should pass, was inadmmissible. Child v. Wells, 13 Pick. 121. 

3. Metes and bounds of land.) Where land conveyed is described in 
the deed as running a certain distance by measurement to an ascer- 
tained line, though without a visible boundary, such line is of itself 
a monument which will control the admeasurement, and fix the 
extent of the land conveyed. Flagg v. Thurston, 13 Pick. 145. 


4. (Conveyance by disseisee.) Upon a petition for partition it appeared, 
that a part of a lot of land belonging to the estate of an intestate, 
was set off by metes and bounds to his widow for her dower, by 
commissioners appointed by the probate court. The commissioners 
made no return of their doings, but the widow accepted and enter- 
ed upon the land thus assigned to her. The administrator of the 
intestate sold the reversion of the dower land, and the grantee 
conveyed the same to the respondent, one of the heirs, who had 
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continued to be seised as tenant in common with the other heirs, 
in the rest of the lot, and to whom the widow conveyed her right 
in the dower land. The respondent fenced the dower land in the 
presence of F., another heir, declaring that he claimed exclusive 
right and title to the same. F. never attempted to disturb his pos- 
session, but the petitioner. the son of F'., made several attempts to 
enter upon and occupy the land, which however were repelled, and 
the respondent maintained his possession and was in actual posses- 
sion when F’.. conveyed all his right to the petitioner. It was held, 
that whether the assignment of dower was valid or not, F. was 
disseised, and so nothing passed by his deed to the petitioner. 1b. 


(Admissibility of parol evidence.) Where in the conveyance of land 
a description is given, which has not acquired a fixed legal construc- 
tion, or a boundary is referred to, which is variable, parol evidence 
is admissible in order to ascertain the meaning and construction of 
the deed. Waterman v. Johnson, 13 Pick. 261. 


. (Grant of land, with reservation of mill and water privilege.) A grant 


of land bounding on or near a pond and stream, reserving the mill 
and water privilege, is a reservation of the right of flowing the land 
so far a’ necessary or convenient, or so far as it has been usual to 
flow it, for that purpose. Pettee v. Hawes, 13 Pick. 323. 

(Same.) In such case the grantee takes subject to the easement, 
and the existence of the easement is not an incumbrance on the 
premises granted. Ib. 


. (Same.) Nor does it make any difference, whether the mill and 


water privilege are reserved exclusively to the grantor, or to him 
and his cotenant of the mill and water privilege. 1b. 


. (Operation of prior deed unregistered.) The owner of a tract of land 


in Boston conveyed a portion of it, describing such portion by metes 
and bounds; subsequently, he executed another deed, conveying 
“all the right and title to the land I have in Boston,” to a second 
grantee, which was registered before the prior deed. It was held, 
that the portion of land described in the prior deed did not pass to 
the second grantee, as coming within the general description of the 
estate conveyed in the subsequent deed. Adams vy. Cuddy, 13 Pick. 
460. 


10. (Same.) If a grantee takes with notice of a prior unregistered 


deed, and conveys to a second grantee with like notice, the second 
grantee, as well as the first, is precluded from setting up the subse- 
quent deed against the prior unregistered deed. Jb. 


11. (American consul a “ magistrate.”) An American consul at a foreign 


port is a “ magistrate,” within the meaning of St. 1783, c. 37, § 4, 
which provides that deeds should be acknowledged “ before a jus- 
VOL. XV.—NO. XXX. 36 
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tice of the peace in this State, or before a justice of the peace or 
magistrate in some other of the United States of America, or in any 
other state or kingdom wherein the grantor or vendor may reside,” 
&c. Scanlan v. Wright, 13 Pick. 523. 


12. (Parol evidence as to identity of persons.) Where land is conveyed 
by deed to E. A. C., which was the name of E. A. S. before her 
marriage, parol evidence is admissible to show that E. A. S. was 
the person to whom the grant was intended to be made, that her 
marriage was unknown to the grantor, and that there was no other 
person claiming to bear the names used in the deed, or claiming 
title under it. Jb. 

13. (Conveyance to infant feme covert.) Where an estate is conveyed, 
by deed poll, to a married womar under age, the estate vests, sub- 
ject only to be devested in case she shall disagree to it when of full 
age and discovert. 1b. 


COSTS. 
1, (Responsibility of judge of Probate.) Where the indorsement of a 


writ sued out in the name of the judge of probate, upon a probate 
bond, states that the action is brought for the benefit of an indivi- 
dual named, the judge of probate is not personally responsible for 
costs. Paine v. Hapgood, 13 Pick. 152. 

2. (Travel of witness how taxed.) The travel of a witness from another 
State, is to be taxed only from the line of this State, in the ordinary 
route from his place of residence to the place of holding the court. 
Melvin vy. Whiting, 13 Pick. 184. 


COVENANT. 


1. (Grantor’s covenant does not bar title subsequently acquired by him.) A 
covenant in a deed of Jand, that the grantor will warrant the land 
against all persons claiming under him, does not estop him from 
setting up a title subsequently acquired by him by purchase or 
otherwise. Comstock y. Smith, 13 Pick. 116. 


2. (Dependent and independent agreements.) Upon a contract, in which 
it was agreed, that the defendant “ shoul: bave certain land in con- 
sideration of which he was to pay the plaintiff a certain sum of 
money in three instalments, the deed to be executed at the com- 
pleting of the last payment,” it was held, that the agreements of the 
defendant to pay the two first instalments was independent, but that 
the agreements of the defendant to pay the last instalment and of 
the plaintiff to execute and deliver the deed, were mutually de- 
pendent and conditional. Kane v. Hood, 13 Pick. 281. 


3. (Liquidated damages.) The plaintiffs entered into a covenant with 
the defendants, whereby they stipulated to build and finish the 
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Masonic Hall, in the city of New York, within a certain period, 
under a penalty of thirty dollars, as liquidated damages for each 
and every day the work should remain unfinished after the stipu- 
lated time. Held, that by the true construction of the covenant, 
the building was not to be finished absolutely within any stipulated 
period ; but if not completed by the time fixed, the plaintiffs were 
liable, for each day’s delay, to the amount of the liquidated dam- 
ages. Farnham & Pollard v. Ross et al. 2 Hall, 167. 

4. (Averment of performance.) The plaintiffs completed the building 
within the specified time, with the exception of the front doors. 
and a certain stair-way. These would have been completed also, 
but for the defendants themselves, who made certain alterations in 
their plan of the stairs, and delayed the finishing of the doors. In 
an action upon the covenant for the contract price of the work, it 
was held, that this proof supported the averment of performance 
on the part of the plaintiffs, and that the defendants could not inter- 
pose, as a defence, a delay occasioned by their own acts. As the 
plaintiffs would, but for the defendants, have completed the build- 
ing within the specified time, their conduct was tantamount to an 
averment of performance on their part, and a refusal by the de- 


fendants, which are held to be equivalent to an actual performance. 
Ib. 


5. (By agent.) A covenant made by J. W. as agent for J. L., will 
support an action in the name of the former, although he has no 
interest in the subject of it; and the declaration may allege the 
damage to have been sustained by J. W. Wheelwright v. Beers, 2 
Hall, 391. 


3. (Where mistake made in description of land conveyed.) Where a 
tract of land was conveyed by deed with a covenant, that the 
grantor was seized, and a part of the land was not the land of the 
grantor, nor understood by the parties to the deed to have been 
conveyed when the deed was executed, but was included in the 
deed by mistake—in an action of coyenant broken, assigning as a 
breach of the covenant, that the grantor was not seized of the parcel 
so included in the deed by mistake, it was held, that the plaintiff 
was entitled only to nominal damages. Barns v. Learned, 5 N. H. 
264. * 


DAMAGES. 


1. (In Chancery.) Upon a bill in chancery by vendee against vendor 
of land, after the contract fully executed by conveyance of the land 
and securities given for the purchase money, alleging fraud prac- 
tised by vendor’s agents on the vendee, in the original agreement, 
and praying that the contract may be rescinded for the fraud, and 
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general relief; the court having held that plaintiff, under the cir- 
cumstances of the case, was not entitled to a recission of the con- 
tract, held further, that he was not entitled to ask, that the damages 
he had sustained by reason of the alleged fraud, should be ascer- 
tained by the court of chancery, and decreed to him in abatement 
from the purchase money. Robertson v. Hogsheads, 3 Leigh, 667. 

2. (Same.) A bill, in any form, claiming damages for breach of con- 
tract, cannot be entertained in equity; neither can unliquidated 
damages be set off in equity. Jb. 

3. (Presumption in action of tort.) In an action of tort, after a verdict 
for the plaintiff, it will be presumed that the damages were assessed 
according to the case proved ; and if circumstances are alleged by 
way of aggravation, which are not proper for consideration, it will 
be presumed that no damages were given on such ground. Richards 
v. Farnham, 13 Pick. 451. 


DEBTOR AND CREDITOR. 


(Conveyance by debtor where grantee liable as surety.) The liability of 
@ grantee as a surety for the grantor, is a good consideration to sup- 
port an absolute conveyance of land against the creditor of the 
grantor. Buffum v. Green, 5 N. H. 71. 

DEBT ON JUDGMENT. 

1. (Obtained in another State.) If,to an action of debt, on a judgment, 
obtained in another State, the defendant plead, that he “ was never 
an inhabitant of, or resident in” the State where the judgment was 
rendered, “nor within the jurisdiction of its courts;” that “the 
original process was never served upon him personally,” and that 
he “never appeared to the suit, nor had notice of the same:” the 
plaintiff cannot set up, by way of estoppel, in his replication, that 
the “judgment record declares and avers,” that the deféndant did 
appear; but must take issue upon the fact of his appearance in the 
court, which rendered the judgment. Harrod v. Barretto et al., 2 
Hall, 302. 

2. (State law cannot give jurisdiction over a person not within the State.) 
To an action of debt, on a judgment obtained in the State of Ala- 
bama, the defendant pleaded, that he was not within the jurisdic- 
tion of the court, at the time of the suit, upon which the judgment 
was obtained, was commenced, nor at any time afterwards; that 
he did not appear to said suit in person, nor authorize any one to 
appear for him, and that he had no notice of the pendency of the 
suit until after the judgment was obtained. 

The plaintiffs replied, that by a law of Alabama, it is enacted, 
“that when a writ shall be issued against all the partners of any 
firm, service of the same on any one of them, shall be deemed 
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equivalent to a service on all, and the plaintiff may file his declara- 
tion and proceed to judgment, as if the writ had been served on 
each defendant, and the judgment shall be equally valid and 
effectual on all the defendants.” That the cause of action, upon 
which said judgment was obtained, was a bill of exchange, drawn 
by the defendants, under their copartnership firm; that they were, 
at-the time of the drawing of said bill, copartners, having a house 
of trade established at Mobile; that the writ on which said judg- 
ment was obtained was issued against all the defendants, as co- 
partners ; and that it was personally served on the defendant, Niles, 
in the county of Mobile. 

The defendant rejoined, that the copartnership had been dis- 
solved before the suing out of the writ, and specially traversed the 
allegation, that the writ was served on Niles during the continuance 
of the copartnership. Upon demurrer to the rejoinder, it was held, 
that the replication was bad. That thre law of Alabama could not 
give jurisdiction over the person of the defendant, who was not 
within that State; and that the judgment did not, therefore, bind 
him personally, nor subject his separate property to its power. 
Wilson and Hallett v. Niles et al., 2 Hall, 358. 


DECLARATION. 


] 


. (Allegation under a scilicet.) A declaration in assumpsit on a bill of 


exchange, by holder against endorser, alleges that “ when the bill 
beeame due and payable according to the tenor and effect thereof, 
to wit: on the 27th December 1816, at the bank of Marietta in 
Ohio” (were it was payable) it was presented for payment and dis- 
honored ; the 27th December was not the third but the fourth day 
after the time appointed for the payment of the bill: Held, that, as 
it was averred that the bill was presented when it became due and 
payable according to its tenor and effect, and the date of the pre- 
sentment was stated under a silicet, the date so stated was not mate- 
rial, and the plaintiff might have proved presentment on the third 
day of grace. Jackson’s adm’r. v. Henderson &c. 3 Leigh, 197. 


. (Special usage to be averred.) It seems, that when a bill is made 


payable at a place or bank, at which there is a special established 
usage, that bills there payable shall be presented on the fourth and 
not on the third day of grace, such special usage must be alleged in 
the declaration upon such bill, otherwise proof of presentation on 
the fourth day of grace is not admissible. Jb. 

(Same.) In assumpsit on a bill of exchange, drawn in Virginia, 
payable at the bank uf Marietta, Ohio; the declaration counting on 
the general law merchant, and the general issue being joined: Held, 
that as the general law merchant requires presentation on the third 
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day of grace, proof of presentation on the fourth day of grace does 
not support the issue on the plaintiff’s part. 1b. 

DEED. 

1. (Plea of fraud to.) The only fraud, which can be pleaded, at law 
to avoid a deed, is fraud in its erecution ; such as a fraudulent read- 
ing of it, or the substitution of one instrument for another, or the 
obtaining, by some device, such an instrument as the party did not 
intend to give. Belden v. Davies, 2 Hall, 433. 

2. (Conveyance of land in open possession of another.) If a man takesa 
conveyance of land from one, while another is in the open and 
visible possession of the same land, he will be presumed to have 
known every thing in relation to the title which could have been 
obtained by the most diligent inquiry. 

And if, in such a case, the person in possession has an equitable 
title to the land, the taking of the conveyance will be deemed a 
fraud, and nothing will pags to the grantee. Hadduck v. Wilmarth, 
5 N. H. 181. 

3. (Estoppel by warranty.) A conveyed a tract of land to B, and after- 
wards he conveyed the same tract to C, with warranty against all 
persons claiming by, through or under A. B afterwards recon- 
veyed the land to A, and D, a creditor of A, extended his execu- 
tion upon the land, as the land of A; it was held that the recon- 
veyance to A enured to the benefit of C, and that D was estopped 
by the warranty to claim the Jand against C. Kimball v. Blaisdell, 
5 N. H. 533. 

DEPOSITION. 

1. (By magistrate who had acted as counsel.) Where a deposition was 

taken by a magistrate who had previously appeared as counsel, at 

a trial of the action, in behalf of the attorney by whom it was 

commenced, and subsequently was retained as counsel, but was not 

of counsel at the time when he took the deposition, it was held, that 
such magistrate was not legally incompetent to take the deposition, 
and that its admission or rejection on the ground of prejudice, was 

a matter within the discretion of the court. Wood v. Cole, 13 Pick. 

279. 

(Notice of taking.) A notice given to an adverse party, of the time 

and place of taking depositions, need not state the time when the 

court, where the action is pendi.g, is to be holden. G. F. M. 

Company v. Mathes, 5 N. H. 574. 


DETINUE. 


(Possession.) If in detinue for chattels, the plaintiff prove that he had 
title at the time of the action brought, and that defendant then had 
the possession, defendant to defeat the action, must show that he 
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had been divested of the property by due course of law. Lgnch v. 
Thomas, 3 Leigh, 682. 


DEVISE. 


1, (Of right to cut firewood, construction of.) Devise: “I give to my 
two daughters, and the survivor of them, the use of the north half 
of my dwelling-house &c., so long as they, or either of them, 
remain single and unmarried. I also give them all my household 
furniture &c., to be equally divided between them. Also, the privi- 
lege of cutting all firewood that may be necessary for them from 
either of my wood lots. I give to my son my dwelling-house, 
home estate, and all my wood-lands, under the incumbrances men- 
tioned herein.” It was held, that each daughter took a several right 
for her life, to cut as much wood as should be necessary for her, 
and that this right did not depend upon her continuing to live in 
the dwelling-house nor upon her remaining unmarried. Wright v. 
Barrett, 13 Pick. 41. 


. (Release by devisee.) It was also held, that a release by one of the 
daughters to the son, of “ all her interest in the dwelling-house and 
home estate, which interest is particularly described in the will,” 
dic not convey her right to cut firewood as above mentioned. Jb. 

3. (Of Stock in a bank whose charter was renewed.) A testator owning 

stock in a bank, which by its charter was to expire within a few 
years, bequeaths the stock to his two daughters, one of whom was 
a widow, the other a feme covert, but directs that it shall stand in 
the name of his executor until the expiration of the charter, the 
executor paying to the daughters the dividends on the stock. The 
charter was renewed. It was held, that when the time arrived 
which had been fixed for the expiration of the original charter, the 
daughters were entitled to have the stock transferred tothem. Bar- 
rett vy. Wright, 13 Pick. 45. 

4. (Parol evidence.) Parol declarations of the testator, showing that 

he expected that the charter would be renewed, were held to be 

inadmissible in evidence to affect the construction of the will. Jb. 

(Real estate.) A testator, whose personal estate was not sufficient 

for the payment of his debts, “ gives the residue of his estate, after 

paying his debts, to his daughters; always providing that if this 
residue shall exceed 1000 dollars in value to each daughter, then 
the overplus shall be divided among all his children, after first taking 
from such overplus enough to clear from a mortgage his homestead 
farm for his son, if not otherwise doiwe.” Held, that the gift to the 
daughters was a devise of real estate, and not a money legacy, 
Houghton v. Hapgood, 13 Pick. 154, 


6. (Declarations of devisee.) The residue above mentioned, consisting 
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9. 


of wild lands, was sold by the executor and purchased by himself, 
before the death of one of the daughters, who was a feme covert 
at the time of the sale, and such proceedings were had in courts of 
probate, that after her death the sale was adjudged voidable. It 
was held, that her declarations in conversation, in concurrence 
with similar declarations of her husband, that she intended to 
affirm the sale and take her share of the proceeds in money, were 
not sufficient evidence of her election. Jb. 


(Tenancy by the curtesy.) The heirs of such daughter having elect- 
ed to affirm such sale, and the executor being ordered to distribute 
the proceeds with interest from the time of the sale, it was decreed 
that the husband of such daughter, as tenant by the curtesy, should 
receive the interest which had already accrued on her share of the 
proceeds, together with the present value of the interest which 
would accrue during his life, to be ascertained by a life annuity 
table. Ib. 


. (Effect of sale of devised property.) A testator devised to his son his 


homestead, which was under mortgage, and directed that the son 
should pay one half of the incumbrance and that the other half 
should be paid out of the testator’s estate ; and he further directed, 
that after the payment of his debts and certain legacies to his 
daughters, the overplus should be “divided among all his children, 
after first taking from such overplus enough to clear the homestead 
for his son, if not otherwise done.” The homestead was sold by 
the executor and bought in by him, and the sale was affirmed by 
the heirs of the son, who had died insolvent. It was held, that the 
provision for applying the overplus to clear the homestead from the 
incumbrance, had been defeated by the sale. Grout v. Hapgood, 
13 Pick. 159. . 

(Presumption of payment of legacy.) Payment of a legacy presum- 
ed, under the circumstances, after the lapse of twenty years from 
the time when it became due and payable. Andrews v. Sparhawk, 
13 Pick. 393. 


10. (Purchaser of land charged with payment of debis and legacies.) A 


bond fide purchaser of land charged by a testator with the payment 
of his debts and legacies generally, is not bound to see to the appli- 
cation of the purchase money. 1b. 


11. (Charge on legacy.) A testator devised certain personal property 


to his wife (which under the circumstances of his estate was a 
small provision for her) on condition that she should relinquish her 
dower and also should “educate and bring up M. L, R. (a grand- 
daughter of the testator and of a former wife,) until she should 
arrive at the age of eighteen years or be married.” The grand- 
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daughter lost both parents before she was two years of age, and 
she was thereupon taken into the family of the testator and edu- 
cated and maintained by him like a daughter. The wife died a 
few days after the testator and during the minority of the grand- 
daughter. The testator also devised real and personal property to 
the granddaughter sufficient to maintain her during her minority, 
and which might be applied to that purpose. It was held, that by 
the terms of the will, the obligation imposed on the testator’s widow 
was one of parental personal care towards the granddaughter, which 
died with the widow, and was not a charge on the legacy to her in 
the hands of her administrator; and that all the circumstances of 
the case strengthened this construction. Richards y. Merrill, 13 
Pick. 405. ‘ 

12. (Of personal property to widow.) When a husband, by will, directs 
that his widow shall have and receive during her life one third of 
his personal property, she is entitled to have the possession of the 
goods without giving security to those to whom the property is to 
go after her decease. Weeks v. Weeks, 5 N. H. 326. 

DIVORCE. 


1. (Evidence of lewdness inadmissible.) Upon a libel for a divorce by 
a husband against his wife for the cause of adultery, evidence that 
the wife has sustained the character of a lewd and unchaste woman 
is inadmissible against her. Washburn v. Washburn, 5 N. H. 195. 

2. (Variance in Proof.) And if it be alleged in the libel that she com- 
mitted adultery with a particular person, the libel is not sustained 
by proof of adultery with any other person. Jb. 

3. (Wife’s confessions.) Confessions of the wife that she has com- 
mitted adultery with the person named in the libel, are not alone 
sufficient to justify a divorce. Jb. 

4. (Husband’s absence how stated in libel.) Where it was alleged, in a 
libel for divorce brought by a wife against the husband, that the 
husband, more than three years before the filing of the libel, wil- 
lingly absented himself from the wife, and had ever afterwards 
neglected to make provision for her support, although in his power 
so to do; it was held that no legal ground for a divorce was stated 
in the libel. 

To sustain a libel for a divorce on the ground of absence of the 
husband, without providing for the support of the wife, it must be 
averred, that he absented himself for the space of three years to- 
gether. Hancock v. Hancock, 5 N. H. 239. 

. (Omission of material averments in libel.) A wife filed a libel for a 
divorce, on the ground that the husband, being of sufficient ability, 
had neglected for five years together to make any provision for her 
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support. But it not appearing on the face of the libel where the 
marriage was solemnized, nor that the husband had ever been an 
inhabitant of this State, the court refused to take cognizance of the 
cause. White v. White, 5 N. H. 476. 


DOWER. 


1. (Lease of.) The right of a widow to have dower assigned to her, 
is not such an estate as can be the subject of a lease; and conse- 
quently, a covenant in an instrument purporting to be a lease, to 
pay her a sum of money annually by way of rent, in consideration 
of her forbearing to exercise her right, is a personal covenant, and 
cannot run with the land, so as to bind the assignee of the (so 
called) lessee. Croade v. Ingraham, 13 Pick. 33. 


2. (Same.) Such a contract for forbearance for a term of years, can- 
not be construed to be a release ; since a release operates presently 
and absolutely, Jb. 

3. (Same.) It appearing on the face of such instrument called a lease, 
that the subject of it was only a right to have dower assigned, the 
rule, that a lessee or his assignee is estopped to deny the title of his 
lessor, is not applicable. Jb. 

4. (Release of.) Where the only words relating to the wife in a deed 
executed by husband and wife, were—“In witness whereof I the 
said S. F. L. with 8. my wife, in token of her assent thereto, have 
hereunto set our hands and seals,”—it was held that her right of 
dower was not released. Leavitt v. Lamprey, 13 Pick. 382. 


5. (Where two widows entitled to.) Where of two widows entitled to 
dower in the same land, the one having the elder title recovered 
judgment for her dower, but, without having it set off to her, re- 
leased it to the tenant, and then the other widow sued for her 
dower, it was held that the latter was entitled to dower in only two 
thirds of the land. . 1b. 


6. (Damages.) In a writ of dower damages are recoverable from the 
time of a demand of dower made on the tenant of the freehold at 
the time of the demand; and not from the time of a demand on 
one who was tenant of the freehold at the death of the husband 
but not when the demand was made. Jb. 


7. (Vested remainder not subject of dower.) Where a husband was, 
during the coverture, seized only of a vested remainder in lands, it 
was held that this was not such a seizin as to entitle the wife to 
dower in the lands, Fisk v, Eastman, 5 N. H. 240. 

8. (Void assignment.) Where a husband does not die seized and pos- 


sessed of the land, an assignment of dower to his widow by the 
judge of probate is yoid. Ib. 
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9. (Where land conveyed by way of security.) A conveyed a tract of 
land to B, in fee, and B, at the same time, reconveyed the land to 
A for life, by a deed, in which it was stipulated that A should not 
take possession, provided B should perform the conditions of a 
certain bond given by B to A; it was held, that although the re- 
conveyance by B to A was intended as a security, it was not a 
mortgage, and that upon the death of B before A, the widow of B 
was not entitled to dower. Moore v. Esty, 5 N. H. 479. 


EASEMENT. 


I. (Claim of by enjoyment.) The use of the water of a river, or other 
easement, claimed on the ground of twenty years possession and 
enjoyment: Held, such possession and enjoyment, to give the right 
claimed, must be adversary. Stokes & Smith v. The Upper Appo- 
matox Company, 3 Leigh, 318. 


2. (Adverse use and enjoyment.) An easement will be acquired in the 
soil of another by adverse use and enjoyment, where the land de- 
scends to an infant heir, if the time of the adverse use and enjoy- 
ment during the life of the ancestor, added to that after the heir 
came of age, (there having been no interruption of the use and 
enjoyment in the mean time,) amounts to the period of twenty 
years. Melvin v. Whiting, 13 Pick. 184. 


EQUITY. 


1, (Bill for discovery and relief.) In order to sustain a bill in equity 
for discovery and relief, where the loss of a deed is relied on as 
the sole ground of chancery jurisdiction, the plaintiff, according to 
the English chancery practice, must file an affidavit of the loss ; 
but this rule cannot extend to a case where a fraud, trust or other 
known ground of chancery jurisdiction, is relied on, and a deed is 
sought to be disclosed, as any other material fact is sought to be 
disclosed, by the answer of the defendant ; and as this Court is not 
vested with equity jurisdiction in cases of lost deeds, independently 
of some other ground of*equity jurisdiction, the rule requiring an 
affidavit is not applicable here. Campbell v. Sheldon, 13 Pick. &. 


2. (Power to compel performance of trust.) This Court has not equity 
jurisdiction to compel the performance of a trust arising under a 
will proved in another State, but of which there has not been a 
probate in this State nor a copy filed and recorded pursuant to St. 
1785, c. 12; nor can the executor appointed in such other State be 
recognised here as the rightful executor, before he takes out letters 
of administration here pursuant to that statute. 1b, 


3. (Executors de son tort.) The St. 1817, c. 87, giving this Court equity 
jurisdiction “in cases of trust arising in the settlement of estates,” 
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does not apply to the settlement of estates by executors de son 
hb. 


. 


4, (Executor under a will made in another state.) Property was con- 
veyed by deed, in trust, to a person domiciled in another State, 
where he died. His will was there proved, and an executor ap- 
pointed, who lived in this State, and who, having received the tes- 
tator’s effects, including the trust property, brought the same into 
this State. The will was not proved here, nor a copy of it filed 
and recorded pursuant to St. 1785, c. 12. It was held, that this 
Court had not equity jurisdiction to compel the executor to per- 
form the trust relating to such trust property. Jb, 


5. (Account.) The plaintiff mortgaged land and assigned personal 
property to the defendant, as security fur a debt and to enable 
the defendant to raise money to pay notes of the plaintiff upon 
which the defendant was liable, the residue of the proceeds to be 
paid to the plaintiff or his order. The plaintiff was afterwards 
committed to gaol, on execution, by G., a creditor, and in order to 
obtain his liberty, without any fraud on the part of G. or the de- 
fendant, he released to G. all his interest in the property above- 
mentioned, and thereupon was liberated. After this the defendant 
obtained from G. a release of his interest in the property. It was 
held, that previously to this release, the defendant had ceased to be 
trustee for the plaintiff, and that the plaintiff, therefore, could not 
maintain a bill in equity against him for an account. Ball vy. Carew, 
13 Pick. 28. 


6. (Nuisance.) Upon an application to this Court for an injunction to 
restrain the defendants from keeping upa mill-dam, to the nuisance 
of the plaintiff’s mill privilege higher up the stream, it was held, 
that the case was within the equity jurisdiction of the Court. Bemis 
v. Upham, 13 Pick. 169. 

ERROR. 

(Judgment by justice of the peace where writ not served.) Error lies to 
reverse a judgment of a justice of the peace, rendered upon a writ 
which had not been served on the defendant. .4rnold v. Tourtellot, 
13 Pick. 173. 

ESCAPE. 

(Sureties exonerated by a certificate not under seal.) C. being in prison 
on an execution issued in favor of N. and having the liberty of the 
prison yard, N. wrote on the back of the prison bond a certificate 
that he exonerated the sureties from all liability. But the certifi- 
cate was not under seal and was without consideration. Immedi- 
ately afterwards, C. escaped and went at large, without the prison 


























1836. ] Digest of American Cases. 431 


limits ; it was held that the certificate was not sufficient evidence 
to show the assent of N. to the escape. Vealley v. Cilley, 5 N. H. 26. 


ESTOPPEL. 


1. (Fact determined in former trial between same parties.) Where a fact 
directly in issue on the face of the pleadings is determined by a 
jury in any case, such determination is, if properly pleaded, conclu- 
sive between the same parties in any other suit. 

But where A brought a suit against B for a month’s labor, and B, 
under the general issue, set up as a defence that the labor had been 
done under a contract to labor for a year, which A had voluntarily 
abandoned before it was performed, and the jury found for the 
plaintiff, it was held that this finding was not an estoppel which 
could preclude B from maintaining an action against A upon the 
contract to labor for a year. Towns v. Nims, 5 N. H. 259. 

2. (By acts of legislature.) A State may be estopped by the acts of its 
legislature. Enfield v. Permit, 5 N. H. 280. 


EVIDENCE. 


1. (Records of foreign courts.) The seal of a court of a foreign country 
must be proved; the seal of a foreign stale or nation proves itself. 
Ex parte Povall, 3 Leigh, 816. 

2. (Dying declarations.) A person, having received a mortal wound, 
and being unable, in consequence of the wound, for the greater part 
of the interval that elapsed before his death, to speak at all, and when 
able to speak, only able to utter a short word or two, yet retaining his 
perfect senses and understanding, and being under apprehension of 
his approaching death,—is asked, Did P. V. strike you first? to which 
he answered, Yes, sir: Did P. V. stab you? to which he also answer- 
ed, Yes sir: Do you think you are going to die: to which he again 
answered, Yes, sir: and is asked a fourth question, which he is 
unable to answer, but it does not appear what this fourth question 
was, or whether it had any relation to the subject, or at what interval 

_ after the three first it was put to the dying man: Held, these are such 
death-bed declarations, being distinct and complete in themselves, as 
were competent evidence on the trial of P. V. on an indictment for 
the homicide. Vass v. The Cummonwealth, 3 Leigh, 786. 

2. (Same.) But, if it had appeared, that the declarations were designed 
by the dying man, to be connected with and qualified by other state- 
ments, and with them to form an entire complete narrative, and before 
the purposed disclosure was fully made, it had been interrupted, and 
the narrative left unfinished; such partial declarations would not 
have been competent evidence. J. 


4. (Same.) The objection, that the questions to which the answers of 
VOL. XV.—NO. XXX. 37 
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the dying man were given, were leading questions, is not properly 
applicable in such a case. Jb. 

5. (Competency.) The obligee and assignor of a bond is not a compe- 
tent witness for the obligor, in any controversy between the obligor 
and assignee, to prove that the contract was founded in a usurious 
transaction between the assignee and obligor. Gilliam v. Clay & 
others, 3 Leigh, 590. 


6. (Conveyance by ancestor to a stranger.) Under the general issue 
pleaded in a writ of entry, the tenant may give in evidence a con- 
veyance to a stranger, by the ancestor of an heir under whom the 
demandant claims, in order to disprove the seisin of such heir. 
King v. Barns, 13 Pick. 24. 


7. (Parol evidence to prove unwritten law.) Parol evidence is admissible 
to prove the unwritten law, and the practice of the courts, of another 
of the United States. M‘Rae v. Mattoon, 13 Pick. 53. 


8. (Fraudulent conveyance.) Upon a bill in equity to redeem, brought 
by one claiming to be a subsequent mortgagee, the defendant can- 
not give in‘evidence as a substantive ground of defence, that the 
mortgage to the plaintiff was fraudulent as against creditors of the 
mortgagor. Powers vy. Russell, 13 Pick. 69. 


9. (Same—intention.) Where, however, the defence was, that the 
deed of mortgage to the plaintiff had never been delivered, which 
was a question involving the consideration of intention as well as 
of acts, such evidence was held to be competent and relevant in 
regard to the intention with which certain acts were done. 1b, 


10. (Presumption of delivery.) Where a registered deed purporting to 
have been delivered, has been lost, the presumption is that it was 
delivered to the grantee; but the presumption which would arise 
from the loss i3 rebutted, if the original deed is produced, and is 
then in the custody of the grantor; and if it appears that neither 
the grantee, nor any person in bis behalf, was present, at the time 
of the attestation, the presumption of delivery arising from the cer- 
tificate thereof in the deed, is also rebutted. Jb. 


11. (Burden of proof.) Where the proof on both sides applies to one 
and the same issue or proposition of fact, the party whose case re- 
quires the establishment of such fact, has all along the burden of 
proof, although the weight in either scale may at times preponder- 
ate. But where he gives prima facie evidence of such fact, and the 
adverse party, instead of producing proof to negative the same fact, 
proposes to show another and distinct proposition which avoids the 
effect of it, there the burden of proof shifts and rests upon the party 
proposing to show the latter fact. 1b. 
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12. (Competency of receipter for attached goods, how restored.) Where 
goods attached are returned to the defendant, upon a receipt given 
by a third person stating the value of the goods and promising to 
re-deliver them to the officer in case the plaintiff should recover, 
the competency of the receipter to testify in the suit may be re- 
stored by placing in his hands a sum of money equal to the whole 
amount for which he can by possibility be liable on his receipt. 
Allen vy. Hawks, 13 Pick. 79. 

13. (Co-defendant who has been defaulted, not a competent witness against 
the other.) In an action on a contract against two defendants, one 
of them who has been defaulted and is willing to testify, is not a 
competent witness against the other without his consent. Colum- 
bian Manuf. Co. v. Dutch, 13 Pick. 125. 


14. (Operation of an account.) In an action of trespass against the 
defendants for attaching goods claimed by the plaintiffs under a 
bill of sale from the defendants’ debtor, alleged by the defendants 
to be without consideration, the plaintiffs offered in evidence an 
account between themselves and such debtor; and it was held, 
that the account was not like a bill of particulars and was not con- 
clusive upon the plaintiffs, but that testimony to show that the 
debtor owed them sums not mentioned in such account, was inad- 
missible. Robinson v. Mansfield, 13 Pick. 139. 


15. (Plaintiff’s plea in.) In an action for the disturbance of the 
plaintiff’s several fishery, a plea in a former action against the 
plaintiff in which he alleged that the fishery was a free fishery 
cannot be given in evidence as an admission by him that he had no 
title to a several fishery. Melvin v. Whiting, 13 Pick. 184. 


16. (Initials engraved on a rock.) In an action for disturbance of the 
plaintiff’s several fishery in a river, over the defendant’s soil, it was 
held, that the fact of the initials of the name of a former owner of 
the soil having been engraved long since on a rock in the river on 
his soil and near his boundary line, without any proof when, by 
whom or for what purpose they were engraved, was evidence too 
uncertain to be left to the jury as proof of a claim to the fishery by 
such former owner of the soil. 16. 

17. (Mortgagee, when competent witness.) In an action for use and 
occupation brought by a mortgagor, the mortgagee is a competent 
witness to prove that he entered for condition broken and then 
leased the land to the defendant, and that the mortgage has been 
foreclosed. Plympton v. Moore, 13 Pick. 191. 

18. (Record of town clerk.) Where the oath of office is administered 
to a town officer in open town meeting, by a justice of the peace, 
in presence of the town clerk, the clerk’s record of the fact is com- 
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petent evidence of the administration of the oath. Briggs v. Mur- 
dock, 13 Pick. 305. 

19. (Selectmen.) If after a vote by a town not to defend an action 
brought against it, the selectmen nevertheless make a defence, they 
are not competent witnesses in the action, for they are bound to 
indemnify the town against the costs of the defence. Emerson vy. 
Newbury, 13 Pick. 377. 

20. (Widow competent witness as to facts during her coverture.) A widow 
may be a competent witness as to facts which happened during her 
coverture, to which it would not have been competent for her hus- 
band, if living, to testify. Coffin v. Jones, 13 Pick. 441. 


21. (Grantor competent witness.) 1n an action between parties claiming 
respectively under a prior deed containing covenants of seisin and 
warranty, and a subsequent deed which was registered first, not 
containing any covenant, it was held, that the grantor, whose original 
title was good and indefeasible, was a competent witness to prove 
that the subsequent grantee had notice of the prior conveyance. 
Adams v. Cuddy, 13 Pick. 460. 

22. (Office copy of registered deed.) An office copy of a registered deed 
is good evidence, prima facie, where the party producing it is not 
the grantee, nor presumed to have the original in his custody, or 
power, although the grantee may be within the jurisdiction of the 
court, and might have been summoned to produce the original. 


Scanlan vy. Wright, 13 Pick. 523. 


23. (Mortgagor of vessel competent witness for mortgagee.) The mort- 
gagor of a vessel is a competent witness for the mortgagee, who is 
sued as owner, to show the nature of the transfer, and to prove that 
a conveyance, apparently absolute, was in fact conditional. His 
interest in the suit is balanced, and as the mortgagee, if liable at 
all, is liable, either as owner, or as mortgagee in possession, the 
mortgagor would not be responsible to him for costs, it being the 
duty of the mortgagee, under such circumstances, to pay for the re- 
pairs in the first instance, without suit. Ring and M'Namara v. 
Franklin, 2 Hall, 1. 

24. (Improper—setting aside verdict for.) If improper evidence, ob- 
jected to at the trial of a cause, be permitted by the judge to go to 
the jury, the verdict will be set aside and a new trial granted, not- 
withstanding there was sufficient competent testimony to warrant 
the finding of the jury, and to sustain their verdict. Anthoine & 
Marais v. Coit, 2 Hall, 40. 

25. (Objection to competency of.) If evidence, competent at the time it 
is offered, be objected to, and the objection overruled, become in- 
competent by subsequent proof, the objection must be renewed, or 
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the party making it will be deemed to have waived his right of 
excepting. Mitchell v. Roulstone & Stickney, 2 Hall, 351. 

26. (To support a joint assumpsit.) A joint assumpsit, against two 
defendants, cannot be supported without evidence, expressed or 
implied, that both have assented to the contract. If one of the 
defendants is liable to the plaintiff, and the other admils a joint 
liability with him, such admission (although conclusive as to the 
party making it) is not sufficient to charge upon the first defendan 
a joint liability with the second. To permit the confessions of the 
latter to implicate the former, might be to make a contract for him, 
to which he never assented, and its practical effect might deprive 
him of an important witness. Ib. 

27. (Title in stranger.) A tenant in a real action may, for the pur- 
pose of disproving the demandant’s seizin, show a title in a stran- 
ger. Berry v. Brown, 5 N. H. 156. 

28. (Refusal to deliver goods.) In trover, a refusal to deliver goods 
when demanded, is only evidence of a conversion ; and when such 
refusal may be considered only as the result of a reasonable hesita- 
tion in a doubtful matter, it is not sufficient evidence to prove a 
conversion. Robinson v. Burleigh, 5 N. H. 225. 

29. (Flowing water.) Mere priority of occupancy of the flowing water 
of a river, creates no right. Gilman v. Tilton, 5 N. H. 231. 

30. (Adverse enjoyment.) An adverse enjoyment of water in a stream, 
for any period less than twenty years, is not alone sufficient to 
warrant the presumption ofa grant. Jd. 

3l. (Contract continued.) When a person is hired for a year, at a 
stipulated price, and continues in the same empleyment afterwards 
without any new contract, it is to be presumed that both parties 
understand that the same price is to be continued. .V. H. L F. 
Company v. Richardson, 5 N. H. 294. 

32. (Same.) A told B that he would take charge of certain business 
for $800 a year, but if he should continue in the business more than 
one year, he should expect $1000 a year after the first year. To 
this, B replied that he would give $800 for the first year, but would 
make no pledges for any other year. A took charge of the business, 
and continued in it two years, without any new contract; it was 
held that A was entitled only to $800 for the second year. Jb. 


33. (Declarations of cashier.) HH. applied to the cashier of a bank for 
delay of payment of a note he had given to the bank, and his pro- 
position having been submitted to the directors of the bank, who 
were present, in writing, the cashier informed H. that his proposal! 
was accepted, and delay was given. It was held, that the declara- 
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tions of the cashier to H. were not evidence of what the terms of 
the contract were. Bank v. Woodward, 5 N. H. 301. 


34. (Improper testimony on both sides.) When improper testimony is 
admitted on one side, it is no ground for a new trial that to meet 
such testimony, improper evidence was admitted on the other side. 


Ib. 


35. (Defendant’s plea how supported.) In trespass de bonis asportatis, 
the defendant pleaded that the goods were incumbering his close, 
which he described by metes and bounds, and that therefore he 
removed them. The plaintiff replied that the defendant was not 
possessed of the close at the time, and upon this, issue was joined. 
It was held that although the defendant was bound to prove that 
there was such a close as he described in his plea, still it was 
enough to maintain the issue on his part, to prove possession of 
that part of the close where the goods lay. Peaslee v. Wadleigh, 5 
N. H. 317. 


36. (Testimony of a party in a cause.) The testimony of a party in a 
cause may be received to prove to the court the loss of a deed, in 
order to lay a foundation for the introduction of secondary evidence 
to prove the contents of the deed. McJViel v. McClintock, 5 N. H. 
355. 

37. (Counterfeit bill.) A bill may be proved to be counterfeit, by 
persons who know the signatures of the president and cashier of 
the bank, by baving seen bills in circulation. The State v. Carr, 5 
N. H. 367. 

38. (Proof of organization of a corporation.) Proof that the bills of a 
banking corporation are in general circulation, is evidence that the 
corporation has been duly organized. Jb. 


39. (Representations of a party.) A party is bound by representations 
which he has made to another, with a view to gain a credit or 
advantage. But the representations of a party are not conclusive 
against him in cases where there is no breach of good faith, in 
receding from them. Tufts v. Hayes, 5 N. H. 452. 


40. (Money had and received.) A note made by the defendant, and 
payable to a third person, or order, and by such third person in- 
dorsed to the plaintiff, may be given in evidence to support a count 
for money had and received. Tenney v. Sanborn, 5 N. H. 557. 


EXECUTION. 

(By administrator.) Where an administrator, who has obtained an 
execution in his favor, as administrator, for a debt due to the de- 
ceased, causes the same execution to be extended upon land, the 
title to the land vests in the heirs of the deceased, and cannot be 
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sold by the administrator without a license from the judge of pro- 
bate. Foster v. Huntington, 5 N. H. 108. 


EXECUTORS AND ADMINISTRATORS. 


1. 


2. 


(Power to sell lands.) Testator, after making provision for his wife 
by his will, devises, that after his wife’s death or marriage, his land 
shall be sold, and the money arising from the sale equally divided 
among all his children; widow renounces the will and dower is 
assigned her: Held, executor has no power to sell during widow's 
life and widowhood, or to sell part of the subject. Jackson v. Ligon, 
3 Leigh, 161. 

(Same.) Testator, being about to leave the country, makes his 
will, and devises that in case of bis death, or if he should not be 
heard of for ten years, his land should be sold for the best price that 
could be got, as was directed by letter of attorney to J. H. of same 
date with the will, and proceeds divided among his four sisters : 
Held, the administrator with the will annexed has power to sell the 
land, under the statute, 1 Rev. Code, ch. 104, § 52. Broadus & others 
v. Bosson & wife & others, 3 Leigh, 12. 


. (Statement of account of.) Though there may be circumstances 


wn 


which ought to exempt an executor from being charged with inter- 
est on balances in his hands, yet, in general, an executor is charge- 
able with interest on such balances; and where, in an er parte 
settlement by commissioners, of an executor’s accounts, the com- 
missioners improperly omit to state an interest account, and charge 
the executor with interest, that is cause for surcharging and falsifying 
the account. Burwell’s ex’rs. v. Anderson, adm’r. &c., 3 Leigh, 348. 


(Interest due by.) Testator devises, that his lands shall be sold, and 
the proceeds invested in bank stock, or in such other property as his 
executors shall think most advantageous to his children; the executors 
sell the land, but do not invest the proceeds in bank stock, and 
afterwards account for the proceeds in money: Held, they ought to 
be charged with interest on the balances in their hands annually, 
and their disbursements for the maintenance of the children, and 
on al! other accounts, ought to be defrayed out of the interest ac- 
cruing on the balances. Garrett, ex’r. of Allen vy. Carr & wife & 
another, 3 Leigh, 407. 


. (Right to surcharge and falsify account.) Executor’s accounts are 


audited before commissioners of the county court, the legatees 
being present at such settlement thereof; these acounts are re- 
turned to the court, approved and recorded: Held, the presence of 
the legatees at the settlement, is no objection to a bill in chancery 
to surcharge and falsify the accounts so settled. 1b. 
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6. (Same.) Upon a bill to surcharge and falsify an executor’s account, 
though plaintiff is held to specification of items of surcharge and 
falsification, yet it is always competent to him to show, that the ac- 
count is erroneous upon its face, and (without controverting the 
items themselves) to show that they have been so arranged as to 
produce results injurious to him. * Jb. 

7. (Administrator when entitled to proceeds of land sold.) Where land 
devised, which had vested in the devisee, was sold by the executor 
and bought by himself, and afterwards the heirs of the devisee 
affirmed the sale, it was held, that in the distribution of the testator’s 
estate, the administrator, and not the heirs of the devisee, was 
entitled to the proceeds of the sale. Grout v. Hapgood, 13 Pick. 
159. 

8. (Executor bound to act as trustee.) In the case of a general legacy 
to one for life, with remainder over, if no provision is made in the 
will for the appointment of a special trustee to manage the fund 
and pay over the income to the legatee for life, it is incumbent on 
the executor as such to perform those duties; and his bond as exe- 
cutor will cover his proceedings in relation to such legacy. Dorr v. 
Wainright, 13 Pick. 328. 

9. (New commission need not be granted by judge of Probate.) Where 
the executor does not renounce the trust in regard to such legacy, 
but, on the contrary, declares that he is ready and desirous to exe- 
cute it, and where no party interested desires the appointment of 
any other person or the taking of new bonds, it is competent and 
proper for the judge of probate to decline granting a new commis- 
sion to the executor as trustee. Jb, 


10. (Residuary legatee.) Until the estate of a testator is settled, the 
residuary legatee is not legally entitled to demand a balance remain- 
ing in the hands of the executor after the settlement of an adminis- 
tration account. White v. Webster, 13 Pick. 374. 


11. (Same.) Thus, where an executor settled an administration account 
showing a balance, consisting partly in money and partly in notes 
uncollected, remaining in his hands after payment of all the legacies 
which had then become payable, and all the debts known to be due, 
and the residuary legatee, previously to the expiration of four years 
from the appointment of the executor, demanded such balance, ex- 
cept so much thereof as might be required to pay the remaining 
legacies and a certain sum to meet contingencies, and offered to 
receive the uncollected notes, it was held that the executor might 
legally refuse to comply with the demand. Jb. 


12. (Equity of redemption conveyed to administrator in his private capa- 
city.) Where a debt to a testator was secured by a mortgage on 
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land, and the administrator with the will annexed took a convey- 
ance to himself, in his private capacity, of the equity of redemption, 
and settled an administration account charging himself with the 

* amount of the debt, it was held, that so long as the decree of the 
probate court allowing the account, remained unreversed, the admin- 
istrator was concluded from averring, as against legatees, that the 
debt had not been paid in money and that the mortgaged premises 
belonged to the estate of the deceased. White v. Starr, 13 Pick. 
380. 

13. (Breach of probate bond.) A refusal by an executor or administra | 
tor to account for a particular sum, supposed to have been received 
by him on account of the estate, is not a breach of the condition of 
a probate bond. Judge of probate v. Briggs, 5 N. H. 66. 

14, (Agreement to administer without letters.) When the estate of any 
person deceased has been settled in the insolvent course, there is 
no remedy against the executor or administrator, even if the estate 
was not in fact insolvent, and the demand depended upon a con- 
tingency that did not happen until the estate was settled. Judge 
of probate v. Brooks, 5 N. H. 82. 

15. (Personal property may be sold at a convenient time.) When an 
executor or administrator has obtained license from the judge of 
probate to sell the personal property of the deceased, he is not 
bound to sell immediately, but is to sell in a convenient time at his 
discretion. Griswold v. Chandler, 5 N. H. 492. 

16. (Doubtful claims.) Executors and administrators are not bound 
to enforce doubtful claims at the expense of the estate. But if the 
heirs will give them indemnity for the costs, it is their duty to assert 
such claims. Jb. 

17. (Provisions.) They are bound to put into the inventory, and to 
account for provisions, that belonged to the deceased at the time of 
his death. Ib. 

18. (Mourning articles.) They are not at liberty to furnish articles of 
mourning to any of the family, at the expense of the estate. Jb. 
19. (Interest.) They are to account for all the interest by them re- 
ceived, upon money belonging to the estate, and may be charged 
with interest, when they apply money to their own use, or unrea- 

sonably neglect to pay it over. Ib. 

20. (Examination under oath.) And they may be examined upon 
oath, touching the use they may have made of the money. Jb. 

21. (Purchasing goods of deceased.) They cannot be the purchasers 
of the goods of the deceased, at a less price than the appraised 
value in the inventory. Jb. ; 

22, (Not allowed for ardent spirits.) And they cannot be allowed for 
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money by them expended for ardent spirits used at an auction of 
the goods of the deceased. Jb. 

FOREIGN ATTACHMENT. 

1. (Promissory note.) G. gave to P. an obligation to deliver to the 
latter, the promissory note of a third person, for a certain sum 
within sixty days. Before the expiration of the sixty days, process 
of foreign attachment was served upon G., as the trustee of P., and 
G. had the note ready to deliver according to his contract, on the 
day named in the obligation; it was held that G. could not be 
holden as the trustee of P. NV. H. IL. F. Company v. Platt, 5 N. H. 
193. 

2. (Where principal defendant resides abroad.) On the 27th October, 
1825, a commission of bankruptcy issued against W. in England, 
where he had long resided and been established as a banker, in 
consequence of an act of bankruptcy previously committed by him, 
and in pursuance of the commission, all his property, including 
debts due to him, was transferred to the assignees. After this, a 
creditor of W. here, summoned one of his debtors here as a trustee» 
and it was held that such debtor was chargeable. Saunders v. 
Williams, 5 N. H. 213. 

3. (Pledge of partnership goods by one of a firm for his own debt.) 
Where a partner, with the assent of his copartners, and without 
any fraudulent intent, pledged the goods of the firm for the security 
of his own individual debt, and the firm immediately afterwards 
failed, it was held that the pledgee could not be adjudged the trus- 
tee of the firm. Whitney v. Dean, 5 N. H. 249. 

4. (One of two joint debtors.) No person is to be charged in process 
of foreign attachment, for choses in action deposited in his hands. 
Stone v. Dean, 5 N. H. 502. 


5. (Goods pledged.) And, in general, a trustee, who has given a nego- 
tiable note to the principal, cannot be charged on account of such 
note. But if the note, in such a case, has been deposited by the 
principal in the hands of the trustee, the trustee may be charged 
for the amount of the note. Ib. 

FRAUDS, STATUTE OF. 


1. (Contract performed on both sides.) The statute of frauds has no 
application to a contract which has been fully performed on both 
sides. Stone v. Dennison, 13 Pick. 1. 


2. (Contract by mortgagee to purchase mortgagor’s right.) A contract 
by a mortgagee to purchase the right of the mortgagor to redeem 
the land mortgaged, at such price as A, B, and C shall fix, is a con- 
tract for the sale of land, within the meaning of the statute of frauds, 
and no action can be maintained upon it, unless there be some 
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memorandum of it signed by the party to be charged. Marble v. 
Marble, 5 N, H. 374. 


FRAUDULENT SALE. 


1. (Property returned to the seller.) A being indebted to B and C, de- 
livered to them certain personal property, under an agreement that 
they should sell the same, and apply the proceeds of the sale to the 
payment of the money due to them from A. But instead of selling, 
B and C let the property go back into the possession of A, who, for 
some time, used it at his pleasure ; and while it was in this situa- 
tion, it was attached by the creditors of A as his property ; it was 
held, that the said creditors were entitled to hold the property 
against the claim of Band C. Colby v. Cressy, 5 N. H. 237. 

2. (Sale of property to creditor to extinguish debt.) A lived upon, and 
managed the farm of B, for B, and having upon the farm a yoke of 
oxen, ploughs and other articles, and being indebted to B, whom 
he preferred to pay rather than another creditor who was pressing 
him for payment, he sold the said property to B, for its full value, 
to pay the debt of B. The property remained upon the farm, and 
was used there by A, after the sale; it was held, that, under these 
circumstances, the leaving of the property upon the farm was no 
evidence of a secret trust. Lewis v. Whittemore, 5 N. H. 364. 

FRAUDULENT DEEDS. 


1. (As between grantor and grantee.) See Contract No. 8, 9, and Samuel 
v. Marshall & wife & others, 3 Leigh, 567. 

2. (As between grantor and administrator of grantor.) An absolute bill 
of sale of slaves being executed for valuable consideration, the 
vendor, notwithstanding the deed, retains uninterrupted possession 
and dies in possession of the slaves, and the vendee takes possession 
after his death, and then a creditor of the vendor takes administra- 
tion of his estate: on a bill in equity by the administrator of the 
vendor against the vendee, to subject the slaves to the debt due to 
the administrator, Held, the bill of sale was fraudulent and void as 
against the administrator, being also a creditor, of the vendor; and 
that the rights of vendor’s creditors attached on the subject imme- 
diately on vendor’s death, and therefore before vendee’s possession 
commenced. Shields, adm’r. &c. of Waller, and others vy. Anderson, 
adm’r. of Byrd &c., 3 Leigh, 729. 

3. (As between grantee and creditors of grantor.) A bill of sale of chat- 
tels, absolute in form, is executed by debtor to creditor, but the 
transaction is really a mortgage to secure debt; such absolute bill 
of sale tends to deceive and injure others, and is fraudulent and 
void—Per Tucker, P. in Shields, adm’r. &c. of Waller, and others v. 
Anderson, adm’r. of Byrd &c., 3 Leigh, 729. 
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4. {Remedy of creditors.) Quere, whether, in general, if there be an 
absolute bill of sale of chattels, and possession do not accompany 
and follow the deed at the time, but the vendee afterwards gets the 
possession, before a creditor recovers judgment and sues out exe- 
cution, or the creditor’s rights otherwise attach on the subject, the 
bill of sale.is, in such case, fraudulent and void, or good, as against 
such creditor. S. C., 3 Leigh, 729. 


5. (Remedy in equity.) A creditor at large, not having obtained judg- 
ment or decree against his debtor, cannot resort to equity, to set 
aside a fraudulent conveyance of his debtor. Kelso v. Blackburn, 
3 Leigh, 299. 

6. (When barred.) To a bill in equity by a creditor, for relief against 
a fraudulent conveyance of his debtor, the act of limitations, if well 
pleaded in bar, would (it seems) run only from the time when the 
fraud was discovered. Shields, adm’r. &c. of Waller, and others v. 
Anderson, adm’r. of Byrd &c., 3 Leigh, 729. 

FRAUDULENT CONVEYANCE. 

1, (Conveyance by husband and wife, where husband is insolvent.) Land 
devised to a woman by her father was sold by her and her hus- 
band and applied to the payment of the husband’s debts. The 
husband likewise cut a large quantity of wood and timber from her 
land. Afterwards a farm having been conveyed to the husband 
and wife “in equal shares,” they conveyed a moiety of it, together 
with three other parcels of land, one of which was owned by the 
husband and the two others, by the wife, to the tenant, in trust for 
the use and benefit of the wife and her children, the consideration, 
as expressed in the deed, being, that she had joined with her hus- 
band in selling and conveying certain lands devised to her by her 
father. The sale of the wife’s land was a fair equivalent for one 
half of the farm ,conveyed to the tenant. It was held, that as 
against creditors of the husband, who was insolvent, the convey- 
ance to the tenant was without consideration, for the husband had 
a legal estate in the moiety of the farm conveyed to the tenant and 
a freehold in the wife’s land, and these were relinquished without 
an equivalent; and the wood and timber cut by the husband was 
deemed not to be a part of the consideration, not being stated to be 
so in the deed, and there being no evidence of any other consider- 
ation than the one therein expressed. Williams v. Thompson, 13 
Pick. 298. 

2. (Same.) Several creditors of the husband having levied on a 
moiety of the farm as estate held in common, they and the tenant 
made a partition; after which the demandant, another creditor of 
the husband, levied by metes and bounds on a part of the moiety 
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assigned by the partition to the tenant. It was held, that the deed 

from the husband and wife being void for want of consideration as 

against creditors, the basis and object of the partition failed, so that 

the tenant took no title under it as against creditors, and that, con- 

sequently, he could not object to the form of the demandant’s levy. 
Ib. 

GENERAL ISSUE. 

(Plea equivalent to.) A plea, which amounts to the general issue, is 
bad on special demurrer, and it will amount to the general issue, 
when it shows a state of facts, from which it appears, that the plain- 
tiff at no time had any cause of action. But when a plea is over- 
ruled, as equivalent to the general issue, it must be very clear that it 
isso. Richards & Sherman vy. Cuyler, 2 Hall, 201. 

GUARANTY. 

1. (Consideration.) The defendant executed the following instrument 
of guaranty, in favor of the plaintiff: 

New York, December 5th, 1827. 

“Whereas Noah Scovell, of the city of New York, has this day 
passed to John Wheelwright, of the said city, his three promissory 
notes, of which the following are correct copies ;” (setting forth the 
same) “amounting together to $10,590 and 80 cents; now in pursu- 
ance of the understanding and agreement between the said John 
Wheelwright and the said Noah Scovell, I do hereby guaranty the 
just and full payment of the said notes to the said John Wheel- 
wright, or his order, and should any default of payment thereof be 
made by the said Scovell, I bind myself for the full amount of such 
default.” 

The plaintiff proved that Scovell, on the 25th of November, 1827, 
came to him for the purpose of purchasing a quantity of barilla, and 
offered the defendant as a surety. That he accepted the terms, sold 
the barilla to Scovell, and on the 4th of December following, deliv- 
ered a part of it to him. Scovell gave his notes to the plaintiff for 
the amount of the barilla, and about three hours after they were 
given, the notes and guaranty were presented to the defendant, who 
immediately executed the guaranty, and delivered it to the plaintiff. 

Held, that this was all one original and entire transaction, and that 
the sale and delivery of the goods to Scovell supported the promise 
of the defendant, as well as the promise of Scovell, and formed a 
good consideration for both. Held also, that the declaration, (which 
counted on the promise as a collateral one,) being according to the 
facts of the case, was correct in its form, and in all respects suffi- 
cient. Wheelwright v. Moore, 2 Hall, 143. 

2. (Continuing.) The defendant executed and delivered to the plain- 
tiffs a guaranty in the following words: “New York, 30th April, 
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1828.—I hereby guaranty the payment of any bill or bills of mer- 
chandise, Mrs. P. has purchased, or may purchase of E. P. C. & Co., 
the said Mrs. P. having the privilege of 90 days’ credit on the pur- 
chases made by her,—the amount of this guaranty not exceeding 
$200, and this guaranty to expire at the end of one year from this 
date.” 


Held, that this instrument was a continuing guaranty, and applica- 
ble to any goods delivered under it, not exceeding the specified 
amount, during the period limited. Clark & Clark v. Burdett, 2 
Hall, 197. 


3. Held also, that a demand of the purchaser, and notice to the defend- 
ant, were not necessary as conditions precedent to the plaintiffs’ 
right of action. Jb. 


4. (Within the statute of frauds.) In an action for goods sold and de- 
livered, it appeared that the defendant introduced one Mrs. C. to the 
plaintiff, and directed him to let her have what goods she should at 
any time want, and charge the same to him, and he would see the 
plaintiff paid. Goods were delivered accordingly, from time to time, 
which were charged to the defendant; and Mrs. C. made various 
payments, which were credited in the account; but a balance having 
accrued, this action was brought to recover its amount. The judge 
charged the jury, that if the plaintiff gave credit to Mrs. C., or if the 
defendant limited his responsibility to the first purchase, the verdict 
ought to be for the defendant. But if they believed, that the credit 
was given originally to the defendant, if it was unlimited in point of 
time, and had not been countermanded, their verdict should be for 
the plaintiff. The jury having found for the plaintiff, the charge of 
the judge was held to be correct ; that the case was not within the 
statute of frauds, and that the plaintiff could recover upon the com- 
mon counts, for goods sold and delivered. Graham v. O'Neil, 2 


Hall, 474. 
GUARDIAN AND WARD. 


1. (Liability of administrator as such.) The administrator with the 
will annexed is guardian of testator’s four sisters; he sells the land 
under power given by testator’s will; and takes bonds for the pro- 
ceeds, payable to himself as guardian: Held, he is chargeable in 
his character of guardian, and his sureties for the guardianship re- 
sponsible. Broadus and others vy. Rosson and wife and others, 3 
Leigh, 12. 


2. (Claim for interest on money advanced.) Where a guardian advances 
his own money in payment of debts or expenses of his ward, under 
such circumstances as render that course of proceeding proper, he 
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is entitled to interest on the money so advanced. Hayward v. Ellis, 
13 Pick. 272. 


HUSBAND AND WIFE. 


1. (Marital rights of husband.) 'Testatrix devises land to be sold by 
her executors, and the proceeds of sale to be equally divided be- 
tween her daughter F’. A. and her grand-daughter L. T. H.; but if 
her daughter, when of age or married, shall choose, she may take 
the land in fee, on paying half the value thereof to the grand- 
daughter, according to valuation to be made by two of the execu- 
tors on oath; F. A. the daughter, marries while yet an infant; at 
the instance of her husband, two of the executors value the land ; 
the husband pays half the value to the grand-daughter, takes the 
land, and sells it as his own; the daughter never exercises, or at- 
tempts to exercise, the right of election given her by the will, and 
dies leaving her husband her surviving, and issue : Held, the charac- 
ter of money was impressed upon the subject by the will, and the 
husband was entitled to it, as personalty of his wife jure mariti. 
Pratt v. Taliaferro, 3 Leigh, 419. 


2. (Effect of marriage articles.) By marriage articles, it is agreed, that, 
during the coverture, husband and wife shall enjoy their respective 
estates jointly, but that their estates shall be kept separate and dis- 
tinct from each other, and that the property then belonging to each, 
shall remain under the control of each, and that the husband shall 
claim no part of the wife’s estate, and the wife no part of the hus- 
band’s estate by virtue of the marriage ; but no trustee is appointed 
to hold the wife’s estate for her separate use: during the coverture, 
a sum of money belonging to the wife before the marriage, came to 
the husband’s hands; he laid it out in chattels, which he declared 
were his wife’s property; the husband dies: Held, the legal estate 
in the chattels so purchased, vested in the husband, and at his death 
devolved to his executors, so that they may maintain detinue for 
them against the widow. Faulkner v. Faulkner’s ez’rs., 3 Leigh, 
255. 


3. (Lex loci.) A feme sole, having contracted a debt in Rhode Island, 
took the benefit of an insolvent act of that State passed after the 
debt was contracted, whereby her person was discharged from ar- 
rest, and then married in the same State, having no property. The 
creditor and the wife were inhabitants and citizens of Rhode Island 
at the time when the debt was contracted, when the insolvent act 
was passed, when the proceedings under it were had, and when the 
marriage took place. The husband was a citizen of Massachusetts, 
and after the marriage the wife came here and resided with him. 
The act provides, that no man who shall intermarry with any 
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woman who shall have had the benefit of the act, shall be liable 
for any debt incurred by her before the benefit of the act was 
extended to her, for any greater amount than the value of the 
property which he acquired by the marriage. An action for the 
debt having been brought here against the husband and wife, it 
was held, that the husband was not liable, and that the action could 
not be sustained. Pitkin v. Thompson, 13 Pick. 64. 


(Contract in contemplation of marriage.) A contract entered into 
between a man and a woman and a trustee, in contemplation of 
marriage, in which the man covenanted that the woman might, 
during the coverture, make a testamentary disposition of any sum 
of money or personal effects, not exceeding a certain amount, being 
less than he afterwards received by the marriage, and that he would 
pay over to her executor, in six months after her death, the amount 
so bequeathed, was held to be a valid contract as against creditors 
of the husband. Newburyport Bank y. Stone, 13 Pick. 420. 


(Testamentary paper executed by wife in pursuance of such contract.) 
A testamentary paper executed by the woman after the marriage, 
by which she bequeathed “all my estate, real and personal, mean- 
ing all the estate and property reserved and secured to me at my 
own disposal by certain articles of agreement,” &c., (referring to 
the marriage contract,) was held to be a valid appointment under 
the marriage contract, it being manifest that the intent was to dis- 
pose of ‘ail the personal estate of which the power of disposal was 
reserved to the wife, and therefore the use of the term “real estate,” 
supposing it to be inoperative and void, because there was no real 
estate upon which it could take effect, did not vitiate the appoint- 
ment so far as it was well made pursuant to the power. Ib. 


(Payment by husband to wife’s executor.) A payment to the executor 
by the husband, before the expiration of six months from the death 
of the wife, was held to be valid as against creditors of the husband 
whose demands were due before such payment. Jb. 

(Conveyance by husband to wife’s executor. A conveyance of land 
to the executor by the husband, at its fair value, was held to be 
equivalent to a payment of the same amount in money. Jb. 
(Money deposited in a bank by a wife—drawn for by her—authority 
presumed.) The wife of the plaintiff being entrusted by him with 
certain sums of money, and directed to deposite them in some bank 
for safe keeping, opened an account with the defendants in her 
own name, and deposited the money in their bank, The defend- 
ants were not aware at the time of the deposits, nor until the money 
had been entirely withdrawn from the bank, that the depositer was 
a married woman, and they therefore gave her a bank book in the 
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ordinary form, and prescribed the mode in which her checks should 
be made, as she was illiterate and could not write. 

Under this arrangement the wife drew out of the bank, upon 
checks in her own name, at various times, the entire sums deposit- 
ed,—and her husband then discovering that his money was gone, 
brought an action of assumpsit against the bank, to recover the 
amount of the deposits. Held, that he was not entitled to recover. 
That the wife, being the agent of the husband to make the deposits, 
might fairly be presumed to have had authority to withdraw them; 
but if this were otherwise, as the bank had no notice of the agent’s 
coverture, and as the husband had enabled his wife, by entrusting 
her with the money, to do the wrong,—that the loss accruing from 
her breach of trust should fall upon him, rather than upon the bank. 
Dacy v. Chemical Bank, 2 Hall, 550. 

9. (Remainder in fee belonging to wife.) Where a husband and wife 
are seized in her right of a remainder in fee in lands, the husband 
has an interest in the land, upon which an execution against him 
alone, may be extended. Brown v. Gale, 5 N. H. 416, 

10. (Husband may release or assign wife’s legacy.) A husband has the 
control of a legacy given generally to the wife, and may release or 
assign it by a deed to which she is nota party. T'ucker v. Gordon, 
5 N. H. 564. 

IMPOUNDING OF CATTLE. 

( Field-driver, when trespasser ab initio.) It is the duty of a party im- 
pounding cattle, to feed and water them as often as is required 
according to the usage of the country and of good husbandry ;— 
where therefore a field-driver, in warm weather, took up milch 
cows unlawfully going at large in the highway, and drove them to 
a town pound, and there restrained them from 7 o’clock in the 
morning until 5 o’clock in the afternoon, without giving them food 
or water, it was held that he was a trespasser ab initio. Adams y. 
Adams, 13 Pick. 384, 

INDICTMENT. 

1. (Defence to, by infant.) Upon a presentment against an infant for a 
misdemeanor, the infant has a right to appear and defend himself 
in person or by attorney, and it is error to assign him a guardian 
and to try the case on a plea pleaded for him by the guardian. Word 
v. The Commonwealth, 3 Leigh, 743. 

2. (Argument before jury.) Upon the trial of a question of fact in a 
criminal case, the accused has a right to be heard by counsel before 
the jury, and the court has no right to prevent him from being so 
heard, however simple, clear, unimpeached and conclusive, the 
evidence in its opinion may be; but the court has a superintending 

38* 
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control over the course of the argument to prevent the abuse of 
that or any other right of counsel. Jb. 


(Pleading.) In an indictment on St. 1786, c. 68, § 1, it is sufficient 
to set forth, in the general words of the statute, that the defendant 
“presumed to be and was a common seller of wine &c. by retail 
&¢., not being first duly licensed,” &c., without specifying particu- 
lar instances of selling. Commonwealth vy. Pray, 13 Pick. 359. 


(Surplusage.) An indictment on St. 1786, c. 68, charged that E. 
P., of Braintree, in the county of Norfolk, on a day named and on 
divers other days between that day and another day named, “at 
Braintree aforesaid, did presume to be and was a common seller of 
wine, beer, ale, cider, brandy, rum and other strong liquors by retail, 

in les quantities than twenty-eight gallons, and that delivered and 
carried away all at one time, and did at said Weymouth” (Weymouth 
not being mentioned before) “during all the time between the days 
aforesaid, commonly and habitually sell to divers persons to the jurors 
unknown, wine §c. by retail, in less quantities than twenty-eight gallons, 
and that delivered and carried away all at one time, he the said E. P. 
not being first duly licensed therefor,” &c. It was held that the 
allegation in Italics might be rejected as surplusage, and that the 
indictment without it was sufficient. Jb. 


(Bad for want of sufficient averments and colloquium.) An indictment 
charged that the defendant, intending to injure the reputation of 
“one J. K. esquire, a member of the honorable senate of the Gen- 
eral Court of Massachusetts aforesaid, and chairman of the com- 
mittee of accounts, duly appointed thereto by the legislature of the 
said commonwealth, and maliciously intending to deprive the said 
J. K. of his offices aforesaid, and the confidence of the people of 
his senatorial district,” framed a libel of, concerning and against J. 
K. and caused the same to be printed in a public newspaper, under 
a paragraph headed, “The new nomination in Middlesex,” in the 
following words:—* In this committee of accounts (ineaning the 
committee of the legislature aforesaid) which had advertised for 
sealed proposals for the contract of printing, the honorable chair- 
man Mr. K. (meaning the said J. K.) proposed, before a seal was 
broken, that the contract should be given to the Boston Statesman, 
(meaning to the propnetors cf that paper,) provided their proposals 
were not more than $500 higher than any others. This was no 
more nor less than a proposal to give $500 from the treasury of 
Mass. to that reprobated Jackson press.” It was held, that the pub- 
lication was not, on the face of it, libellous, and that the indictment 
could not be sustained, inasmuch as it did not aver such extrinsic 
facts as would render the words libellous, with a colloquium that 
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the words were published of and concerning such facts. Common- 
wealth v. Child, 13 Pick. 198. 

6. (What plaintiff must set forth in his declaration.) In an action of 
slander the plaintiff may set forth in his declaration, either the 
words spoken, or the substance of them. Whiting v. Smith, 13 
Pick. 364. 

7. (What plaintiff must prove.) Where the words spoken are set forth, 
it is sufficient for the plaintiff to prove so many of them as would 
by themselves support the action. Ib. 


8. (Felony.) The taking of articles of dress, animo furandi, from the 
body of a dead man drowned and driven ashore from a wreck, is 
a felony ; and consequently words imputing to a person such an 
act and intent, are actionable. Wonson v. Sayward, 13 Pick. 402. 

9. (New Trial.) Where upon the trial of an action for a lib‘, the 
counsel on both sides said that the only question of fact was in 
regard to the amount of damages, and a verdict was found for the 
plaintiff, it was held that the defendant could not object, as a ground 
for a new trial, that the plaintiff had not proved that the libel re- 
lated to himself, as alleged in the inuendoes. Child v. Homer, 13 
Pick. 503. 

10. (What defendant may give in evidence.) On the trial of an action 
for a libel the defendant cannot give in evidence, in mitigation of 
damages, a distinct and independent libel on himself, published by 
the plaintiff. Jb. 

11. (Same.) But where the publication by the plaintiff is so recent 
as to afford a reasonable presumption that the libel by the defendant 
was published under the influence of the passions excited by it, or 
where it is explanatory of the meaning of, or of the occasion of 
writing the libel complained of, it may be given in evidence in 
mitigation of damages. Ib. 

12, (Same.) To render such evidence admissible, it is not necessary 
that the libel complained of should, on the face of it, refer and pro- 
fess to be a reply to the libel published by the plaintiff; it is suffi- 
cient if such reference appears on comparing the publications. Jb, 

13. (For passing a counterfeit bill.) In an indictment for passing a 
counterfeit bill, it is only necessary to set out the material parts of 
the bill, and to allege that the bank is established ata place within 
the United States, without stating the county or State within which 
it is situated. The State v. Carr, 5 N. H. 357. 

14. (Breaking windows in night with clubs, indictable.) It is an indict- 
able offence to break, with clubs, the windows of a dwelling-house 
in the night, and thus disturb the peace and quiet of a family living 
in the house. The State vy. Batchelder, 5 N. H. 549. 
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INFANT. 

1. (How far bound by contract.) If an infant of the age of fourteen 
years enters into an agreement to labor until he shall come of age, 
in consideration of being furnished with his board, clothing and 
education, and he is not overreached, and the agreement is not so 
unreasonable as to raise any suspicion of fraud, and it is sanctioned 
by his guardian, and is fully performed on both sides, he cannot 
maintain a quantum meruit for his services, merely by showing, that 
in the event which has happened, his services were worth more 
than the stipulated compensation. Stone vy. Dennison, 13 Pick. 1. 

2. (Contract for necessaries.) An infant may bind himself by an ex- 
press contract for necessaries, if the form of the contract is such 
that the consideration may be inquired into. Jb. 

3.(Contract rescinded by.) When an infant rescinds his contract on the 
ground of his infancy, he is not entitled to recover any compensa- 
tion for labor he may have performed under it. Weeks v. Leighton, 
5 N. If. 343. 

INFANCY. 

(Assignment of as error in fact.) If upon the return to a certiorari, the 
plaintiff in error rely upon infancy, disclosed by the record, as a 
defence, it must be specially assigned as error in fact, that the de- 
fendant in error may take issue upon it. Hankins v. Kingsland, 2 
Hall, 425. 

INJUNCTION. 

(Levy of execution.) A recovers a judgment against B and C who 
had prosecuted the suit to judgment as A’s agent, sues out a fi. fa. 
upon it, and endorses on the execution, that it is partly for C’s own 
benefit; before this execution is delivered to the sheriff, B the 
debtor makes satisfaction to A of the full amount of the debt, and 
A gives him a receipt in full and discharge: Held, though B the 
debtor might have made a motion to quash the execution, and thus 
had remedy at law, yet a court of equity bas jurisdiction to give 
him relief by way of injunction to inhibit further proceedings on 
the execution. Crawford v. Thurmond and others, 3 Leigh, 85. 

INSURANCE. 

1, (Seawortkiness.) A non-compliance with the requisition of the 
statutes of the United States, that every vessel bound on a voyage 
across the Atlantic shall have on board, well secured under deck, a 
certain quantity of water, under forfeiture of a sum of money to 
the crew or passengers in case they shall be put on short allowance, 
does not ipso facto render the vessel unseaworthy or the voyage 
illegal, so as to avoid a policy of insurance. Warren v. Mannfac- 
turer’s Ins. Co., 13 Pick. 518. 
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2. 


3. 


~ 


(Power of master to sell cargo in case of shipwreck.) In the case of 
shipwreck, the master is not at liberty to sell the cargo merely on 
the ground that a sale will be the best thing for all concerned and 
that a prudent owner, if present, would sell under the same circum- 
stances; but he will be justified in selling, only by a legal neces- 
sity. Bryant v. Commonwealth Ins. Co., 13 Pick. 543. 


(Liabikity of insurers for total loss.) Where a cargo insured from 
Havana to Castine, in Maine, was wrecked on the coast of Virginia, 
about forty miles from Norfolk, but was taken from the vessel with- 
out being damaged and might have been sent by land to Norfolk 
and thence by water to Castine, for less than fifty per cent. of its 
value, but the master, instead of sending it to its place of destina- 
tion, sold it on the beach, it was held that the insurers were not 
liable for a total loss. 1b. 


. (Damage how calculated.) Held also, that the premium which would 


be required to insure against the risks of plunder and of weather 
during the transportation by land and water from the place of wreck 
to the place of destination, were not to enter into the calculation in 
ascertaining whether the damage amounted to fifty per cent. of the 
value, for those risks were covered by the policy. Jb. 

(.Master’s authority, in case of stranded vessel.) Where a vessel was 
stranded on the coast of Virginia, and the cargo was landed without 
damage, and was not of a perishable nature, and might have been 
kept in reasonable safety until the owners and insurers, who lived 
in Massachusetts, could be heard from, it was held, that the master 
had no authority to sell the cargo and break up the voyage, without 
waiting until the owners and insurers could be consulted. Ib. 


6. (Regular survey.) 'To an action, for a total loss of freight, upon a 


policy of insurance, containing the usual special agreement, “ that 
if the vessel upon a regular survey, should be thereby declared un- 
seaworthy, or incapable of prosecuting her voyage, by reason of her 
being unsound or rotten, the insurers should not be bound to pay 
their subscription,” the defendants pleaded, that the vessel upon her 
outward voyage, sought a port of necessity ;—* that a regular survey 
was held upon her there ;”—that upon such survey, it was thereby 
found and declared that certain parts of the vessel (in the survey 
any plea particularly specified) were rotten; that other parts (also 
specified) were so defective, “ that they would necessarily require to 
be shifted ;’”—that the probable cost of the repairs would amount 
to $3000,—and that, in the opinion of the surveyors, the vessel was 
“unworthy of repairs, and would not sell for the amount of her 
bills ;”—whereupon they recommended that she should be sold at 
public auction, for the benefit of all concerned, 
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Upon demurrer to this plea, principally upon the ground that the 
survey did not expressly declare the vessel to be unseaworthy or 
incapable of proceeding on her voyage, and that the plea sought to 
draw matters of fact from the jury, and put the finding as to the 
seaworthiness or unseaworthiness of the vessel, upon the court, by 
inference to be drawn from particulars stated in the survey,—the 


plea was held to be sufficient. Rogers v. The Niagara Ins. Co., 2 
Hall, 86. 


7. (Declaration of unseaworthiness.) The conclusion of the surveyors, 
that the vessel was unworthy of repairs, that she would not sell for 
the amount of her bills, and their recommendation that she should 
be sold for the benefit of all concerned, were held to be tantamount 
to a declaration in the survey, that the vessel was unseaworthy and 
incapable of prosecuting her voyage, by reason of unsoundness. 
And such a declaration upon a regular survey, is, by the terms of 
the agreement, made conclusive upon the question of seaworthi- 
ness, and may be pleaded as a bar to an action upon the policy. 
Ib. 

8. (Assignment of policy.) The plaintiff effected a policy of insurance 
against fire, on goods contained in his counting-room, and after a 
loss had happened, he made an assignment of his property for the 
benefit of certain creditors, and among other things, assigned his 
claim on the defendants without their consent. Held, that this 
transfer did not render the policy void, under the 4th condition of 
insurance. Brichta v. The Lafayette Ins. Co., 2 Hall, 372. 

9. (Loss by reason of advances on goods destroyed.) Among the items 
of loss allowed by the jury, were certain advances made by the 
plaintiff, upon some musical instruments, watches, &c., belonging 
to other persons, which had been depusited with him for sale. As 
these articles were not stated to be held upon “ trust or commis- 
sion,” according to the third condition of insurance, it was held, 
that they were not covered by the policy. Jb. 

10. (Stock in trade.) The terms “stock in trade,” when used, in a 
policy of insurance, in reference to the business of a mechanic, (a 
baker, for instance,) include, not only the materiais used by the 
mechanic, but the tools, fixtures and implements necessary for the 
carrying on of his business. Moadinger v. The Mechanics’ Ins. Co., 
2 Hall, 490. 

1l. (False swearing.) The terms “ false swearing,” (it seems,) as used 
in the conditions annexed to a policy, mean an intentional and 
corrupt misstatement, under oath, for the purpose of proving the 
existence of property not lost, or of overcharging the property 
destroyed, or concealing that which was saved. Jb. 
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12. (Plate—paintings.) It seems, also, that silver spoons, and articles 
of a like kind, used by a family upon ordinary occasions, are not 
necessarily excluded from the risk by the 8th condition, relative to 
plate, annexed to the policy, but may be included in the terms 
“household furniture.” Query—whether family portraits are ex- 
cluded by the same condition, as paintings, to be specified in the 
policy? Ib. 

13. (Plaintiff’s statement of loss.) Where the jury adopt the plain- 
tiff’s statement, as to the loss, furnished by the preliminary proofs, 
without sufficient evidence to support it, the court will grant a new 
trial, and compel the plaintiff to prove the amount of his loss. Ib. 


14. (Description of buildings filed,—not a warranty.) A descripiion of 
buildings to be insured, filed in the office of an insurance company, 
and referred to in the policy in general terms, as a report of the 
situation of the premises, is not to be considered as incorporated 
into the policy, or as amounting to a warranty that the premises 
insured shall conform, in all respects, to the description referred to. 
Buildings represented as finished, in an application for insurance, 
must correspond substantially with such representation; for a 
material misrepresentation avoids the policy. Delonguemare v. 
The Tradesmen’s Ins. Co., 2 Hall, 589. 

15. (Extra hazardous trades, &c.) A carpenter, employed constantly 
in a china factory, in making the racks, shelves, &c., necessary for 
the proper conducting of the business therein, is not to be consid- 
ered as a “carpenter at work in his own shop,” within the mean- 
ing of the memorandum as to the classes of hazards and rates of 
premiums, attached to the policy; and the employment of such a 
workman by the plaintiff, in the ordinary and necessary business 
of his manufactory, was held not to avoid his policy. The plaintiff 
was also allowed interest on the amount insured, from the time the 
loss became payable according to the terms of the policy. Jb. 


16. (Representation of the situation of buildings—not a warranty.) A 
representation as to the situation of buildings to be insured, in rela- 
tion to other contiguous buildings, made by the assured at the 
time of his application for insurance, does not amount to a warranty 
that such buildings are, or that they shall remain, during the con- 
tinuance of the risk, in the situation described by the representa- 
tion, unless such representation appear upon the face of the policy 
Stebbins v. The Globe Ins. Co., 2 Hall, 631. 

17. (Contiguous buildings described as vacant,—not a warranty.) If, 
upon an application for msurance, the assured describe the pre- 
mises to be insured, by a diagram, or otherwise, and represent the 
ground contiguous to such premises, as “ vacant,” such representa- 
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tion does not amount to a warranty that the contiguous ground 
shall remain vacant during the continuance of the risk ; neither is 
the assured prevented from building upon such vacant ground, by 
any prohibition in the policy, express or implied. 1b. 


18. (Fraudulent concealment.) A fraudulent concealment of circum- 
stances material to the risk, will vitiate the policy ; and the assured 
cannot recover in any case, where the loss is occasioned by his 
own fraudulent, improper, or negligent acts. 1b. 


INTEREST. 


1. (On claim against Commonwealth.) A claim against the common- 
wealth is presented to the auditor, which though just is yet doubtful, 
and therefore the auditor disallows it; and an appeal is taken from 
the auditor to a court of justice, which adjudges the claim against 
the commonwealth: Held, in such case, the court ought not to 
allow interest. Auditor v. Dugger, §c., 3 Leigh, 241. 


2. (Same.) Quere, whether, in any case of a claim adjudged against 
the commonwealth, interest should be given? Ib. 


JUDGMENT. 


(Evidence under issue of nil debet.) Under the issue of nil debet, in an 
action upon a judgment recovered in another of the United States, 
the defendant is not allowed to prove that the judgment was ob- 
tained by fraud and misrepresentation. Rae v. Mattoon, 13 Pick. 
53. 

JURISDICTION. 

1. (Will proved in another State.) If the executor of a will proved in 
another State, has here filed a copy of the will and taken out letters 
of administration, pursuant to St. 1785, c. 12, and if he has not 
accounted in the State where the principal administration was 
granted, for all the assets there received by him, the probate pro- 


ceedings there cannot be revised and corrected in this State. Camp- 
bell v. Sheldon, 13 Pick. 8. 


2. (Same.) A will was proved in another State, where the testator 
had his domicile, and legacies were paid, and no decree was there 
passed ordering the legatees to refund any portion of their legacies. 
The will was never proved here, nor a copy of it filed pursuant to 
St. 1785, c. 12. It was held, that legatees living in this State could 
not be compelled by this Court, upon a bill in equity, to refund ; 
for it could not be shown that they were liable to contribution, 
without producing the will and making a final settlement of the 
estate ; which, upon the facts appearing, it is not competent to this 
Court to make. Jb. 
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JUROR. 


1. (Cause of challenge to,—preconceived opinion.) A person called as a 
juror in a criminal case, and examined as to his indifferency on his 
voir dire, declared, he had heard reports concerning the case in the 
country, and a state of the circumstances from one of the witnesses, 
and had formed a hypothetical opinion, but he believed it would 
not influence his mind as a juror; he believed the account he had 
heard of the case at the time he heard it,(and he did not now 
express any doubt of its truth); if the evidence at the trial should 
correspond with the account he had heard, his former opinion 
would remain, but if it should be different, he felt satisfied he 
should be able to decide the cause without being influenced by 
what he had before heard, and without prejudice: and it did not 
appear, that the witness had ever before expressed the opinion he 
had so formed: Held, such preconceived hypothetical opinion did 
not. constitute good cause of challenge to the juror. Osiander vy. 
The Commonwealth, 3 Leigh, 780. 

2. (Same.) To constitute good cause of challenge to a juror, on the 
ground of preconceived opinion of the case formed by him, it must 
appear, that such preconceived opinion was a decided one. Ih. 

3. (Same.) Quere, if a person called as a juror has formed a decided 
opinion of the case out of doors, is it necessary that he should have 
also expressed such opinion, to constitute it good cause of challenge 
to him asa juror? 1b, 

LARCENY. 

(Marlin caught in a trap in the woods.) A martin caught in a trap in 
the woods, cannot be subject of larceny, while it remains in the trap 
in the woods. .Vorton v. Ladd, 5 N. H. 203. 

LEASE. 

(Lease of land, not under seal, valid.) A valid lease of lands for years, 
may be made by a writing not under seal. Hunt vy. Hazelton, 5 N. 
H. 216. : 

LEX LOCI. 


(Contract made in one country to be executed in another.) Itis a general 
rule, that the law of a place where a contract is made, is to govern 
as to its nature, validity, construction and effect. But if from the 
nature of the contract or its terms, it appears that it was to be exe- 
cuted in another country, then the place of the making becomes 
immaterial, and the validity of the contract is to be tested by the 
laws of the country where it is to be executed. Dyer v. Hunt, 5 N. 
H. 401. 

LIBEL AND SLANDER. 

1. (What words actionable.) In case for slander, the first count contains 

VOL. XV.—NO. XXX. 39 
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a colloquium, that the plaintiff was, at the time when the words 
were spoken, an agent for a stage-coach company, and that one B 
acted as a sub-agent and as such sub-agent received moneys, of 
which he kept an account in the books of the company, together 
with way biils of passengers conveyed in the coaehes of the com- 
pany, and that suggestions had been made that B had not accounted 
for all the moneys; it then alleges, that the defendant, in a discourse 
of and concerning the plaintiff’s agency, &c., spoke the words, 
“the plaintiff has altered the way bills and books (meaning the 
way bills under the care of said B and the books kept by him as 
aforesaid) to make them correspond, for the purpose of screening 
B (meaning thereby that the plaintiff, for the purpose of aiding said 
B in concealing his frauds on the said company, has been guilty of 
the crime of forgery.” The second count, referring to the collo- 
quium in the first count, alleges that the defendant uttered the 
words “the plaintiff and B are together in cheating the company 
and they will cheat them out of more than the company can make.” 
It was held, that the words in these counts were actionable. Gay 
v. Homer, 13 Pick. 535. 

2. (Amendment.) Held also, that new general counts, alleging respec- 
tively that the defendant charged the plaintiff with forgery, fraud, 
and a conspiracy to cheat, were for the same causes of action as the 
original counts above mentioned, and were therefore properly al- 
lowed to be filed by way of amendment. Jb. 

3. (Publication of.) tm every action four a libel, a publication of the 
libellous matter must be distinctly averred: and it will not be suf- 
ficient to allege, that the defendant composed, wrote, and delivered 
to the plaintiff a certain false, malicious and defamatory libel, but 
it must appear upon the face of the declaration, that the libel was, 
in some form, made public. Waistel v. Holman, 2 Hall, 172. 

4. (Same.) It is not necessary, however, to aver, in direct terms, that 
the libel was communicated to third persons, but it will be suffi- 
cient to allege, that the defendant published, and caused to be pub- 
lished, a certain libel, although it also appear that it was addressed 
to the plaintiff. 1b. ' 

LIEN. 

1. (Upon logs sawed into boards.) Where a large number of logs were 
sawed into boards by A, for B, under one contract, it was held that 
A had a lien on every parcel of the boards for the price of sawing 
the whole. Partridge v. D. College, 5 N. H. 286. 

2. (Sale of chattels subject to.) Where chattels upon which C had a 
lien, were sold by A to B, and B, in order to obtain the chattels, 
was compelled to pay C’s claim, it was held that the sum thus paid 
might be considered as a payment pro tanto to A. Ib. 
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LIMITATION OF ACTIONS. 

1. (Time of beginning to run.) Testator bequeaths a slave to an infant 
son, and then that his wife shall hold the slave bequeathed to his 
son till he shall attain to full age; the executor delivers the slave to 
the wife, and never resumes possession: Held, the act of limitations 
never could begin to run against the claim and title of the son to 
the slave and her increase till he attained to full age. Lynch v, 
Thomas, 3 Leigh, 682. 

2. (Same.) To a bill in equity by a creditor, for relief against a fraud- 
ulent conveyance of his debtor, the act of Jimitations if well pleaded 
in bar, would (it seems) run only from the time when the fraud was 

_ discovered. Shields, adm’r. &§c. of Waller, & others y. Anderson, 
adm’r. of Byrd &c., 3 Leigh, 729. 

3. (Contract by spendthrift under guardianship.) A spendthrift under 
guardianship is not competent to make a valid contract for the pay- 
ment of money; consequently his acknowledgment of and promise 
to pay a debt contracted by him before he was under guardianship, 
will not take it out of the operation of the statute of limitations. 
Manson vy. Felton, 13 Pick. 206. 

4. (Promise by guardian of spendthrift.) A promise within six years, 
by the guardian of a spendthrift, to pay a debt due from the ward, 
will take the case out of the statute of limitations, so as to bind the 
ward. Ib. 

LIMITATIONS, STATUTE OF. 

(Vew promise.) When a case is to be taken out of the statute of 
limitations by a new promise to be raised by implication of law 
from the acknowledgment of the party, such acknowledgment 
ought to contain an unqualified and direct admission of a subsisting 
debt, which the party is liable and willing to pay, Russell v, Copp 
5 N. H. 154. 

LOST DEED. 

1. (Relief in equity.) Where a plaintiff resorts to a court of equity 
for relief, on the ground that a deed on which his claim depends 
has been lost or destroyed, the claim being such, that if he had the 
deed he would have complete remedy by action upon it at law; 
the bill must distinctly aver the loss or destruction of the deed, and 
it must be shown that it could not be found upon due search ; other- 
wise the court of equity has no jurisdiction of the case. Taliaferro 
v. Foote, 3 Leigh, 58. ; 

2, (Same.) And such a bill must be accompanied with an affidavit of 
the loss or destruction of the deed; the want of such affidavit is 
good cause of demurrer. Jb. 

LUNACY. 

1. (Revocation of power of altorney by.) The lunacy of a person who 
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has executed a power of attorney, does not operate to revoke it,— 
at least, until the fact of his lunacy has been properly established 
by an inquisition. Wallis v. The Manhattan Bank, 2 Hall, 495. 

2. (Same.) The plaintiff having deposited in the bank of the defend- 
ants, certain sums of money, executed a general power of attorney 
in favor of his brother, and afterwards became Junatic. The 
attorney attempted to draw the money, thus deposited, out of the 
bank, by virtue of his power; but the defendants refused to honor 
his checks, in consequence of the lunacy of the principal, who was 
then in an asylum for madmen ; but there had been no inquisition, 
nor proceedings in chancery, for the appointment of a committee 
of his estate. Held that the power was not revoked by the Junacy 
of the plaintiff, and that the defendants were bound to pay interest 
on the deposits, from the commencement of the suit to the time of 
the judgment. Ib. 

MAINTENANCE. 

1, (Agreement made by attorney to pay agent a portion of fees.) An 
agreement by an attorney at law with the agent of a third person, 
that if the agent will employ the attorney to collect demands due 
to the agent’s principal, the attorney will pay to the agent a portion 
of the fees of collection, is prohibited by St. 1811, c. 62, and will 
not sustain an action. Allen vy. Hawks, 13 Pick. 79. 

2. (Parol evidence.) In an action by the attorney against the agent, 
for professional services in the collection of such demands, parol 
evidence is admissible to prove such agreement, notwithstanding 
the defendant may have signed a written contract, not illegal in its 
terms, to pay for the attorney’s services. J. 


MALICIOUS PROSECUTION. 

1. (Advising and procuring.)' Action on the case, for defendant having 
advised and procured a third person to institute a malicious prose- 
cution against plaintiff for felony: Held, the action lies against de- 
fendant for advising and procuring such prosecution. Mowry v. 
Miller, 3 Leigh, 561. 

2. (Same.) In every such action, the declaration must allege that the 
prosecution was without probable cause ; but that allegation relates 
to the state of the fact, that the prosecution was without probable 
cause, not to the state of the defendant’s knowledge that there was 
no probable cause. Ib. 

MISNOMER. 

(Of plaintiff.) A mistake in the declaration, as to the Christian name 
of a plaintiff, is not a ground of nonsuit at the trial ; and such mis- 


take cannot be taken advantage of, except by a plea in abatement. 
Collman et al. v. Collins, 2 Hall, 569. 
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MONEY HAD AND RECEIVED. 


1. (Judgment in trespass de bonis not a bar to claim for.) The plaintiff 
recovered a judgment for $5000 against different persons, in an 
action of trespass de bonis asportatis; but no execution was ever 
issued upon, nor was any satisfaction ever obtained of, the judg- 
ment. The defendant received into his possession the goods, (or a 
part of them,) which were the subject of the action of trespass,— 
sold them, and took the proceeds. In an action of assumpsit against 
him, for money had and received, (being the proceeds of the goods 
sold,) it was held that the action was well brought, and could be 
sustained. Sturtevant v. Waterbury, 2 Hall, 449. 


2. (Illegal transaction.) The defendant sold a ticket to the intestate, 
in a lottery unauthorized by the laws of this State, which drew a 
prize of $50,000. The defendant caused the prize to be discounted 
for the intestate, who, upon the close of the transaction, permitted 
him to retain $10,000 by way of loan, for which the defendant gave 
his own promissory notes to the intestate. An action for money 
had and received being brought to recover the amount thus re- 
tained, the defendant set up the illegality of the transaction, under 
the lottery act, as a defence. Held, that the loan of the money 
formed a good consideration for the assumpsit, and that the ille- 
gality of the original acts of the intestate and the defendant, in the 
purchase and sale of the ticket, could not be introduced as a de- 
fence to the action. Hamilton, adm’r. of Kane v. Canfield, 2 Hall, 
526. 


MONEY PAID. 


1. (Under mistake of fact.) It is a general principle, that if one person 
pay money to another, under a mistake of fact, without any legal 
obligation to do so, and without the means of ascertaining the 
truth ; or if he be induced to pay it under false representations, he 
may recover back the money thus paid, in an action of assumpsit. 


Potter & Russel v. Everett & Keese, 2 Hall, 252. 


2. (Same.) The defendants, merchants in England, and the corres- 
pondents of the plaintiffs, merchants in America, received orders 
from the latter to purchase a quantity of goods, on their account, 
and pay for them by drawing bills on S. Williams, (a banker in 
London, with whom the plaintiffs had placed funds for that pur- 
pose,) at 60 and 90 days’ date. The defendants purchased the 
goods, and drew upon Williams for the amount; but made one of 
the bills for 5001. payable at four months. Williams failed before 
this bill came to maturity, having considerable funds in his hands, 
belonging to the plaintiffs. W.H. R., an agent of the plaintiffs in 
England, not knowing that the bill at four months was drawn con- 
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trary to orders, but believing that the plaintiffs were bound to pro- 
vide for it, (the defendants having threatened to attach the goods 
and funds of the plaintiffs in England, if it were not paid,) took up 
the bill without the knowledge, orders or consent of the plaintiffs. 
The plaintiffs, as soon as the facts of the case came to their know- 
ledge, protested against the conduct of the defendants, and after- 
wards brought an action of assumpsit, to recover back the amount 
of the bill. Held, that they were entitled to recover. Ib. 


MORTGAGES. 


1. (Care of horse mortgaged and afterwards assigned by mortgagee and 
assignee of mortgagor.) ‘The owner of a horse mortgaged it and 
delivered possession to the mortgagee. Afterwards the mortgagor 
assigned his remaining interest to C., and became the servant of C., 
and the mortgagee permitted C. to make use of the horse. C. and 
the mortgagor afterwards delivered the horse to S., to be depastured. 
Afterwards, on July 10th, the mortgagee conveyed his right to the 
four plaintiffs, and on the same day, C. conveyed his right of re- 
demption to three of them. On July 13th, the horse was attached 
while in the hands of §., in a suit on a note against C. and the 
mortgagor, brought in the name of the payee but by the direction 
and for the benefit of the indorser, the defendant in the present 
action, and was sold on the execution in that suit, and purchased by 
the present defendant. In ashort time after the attachment, S. was 
notified, by a letter from C., that the horse was sold to the plaintiffs, 
and he was requested to deliver it to them; of which he informed 
the nominal plaintiff in that suit; but no such delivery was made. 
It was held :— 

That the delivery to the mortgagee would avail his assignees, as 
against any person claiming through C.:— Hunt vy. Holton, 13 
Pick. 216. 

2. That the legal title to the horse was in the four plaintiffs and the 
equitable right to redeem in three of them, no right remaining in 
C.:— Ib. 

3. That the defendant could not maintain his title as a bond fide pur- 
chaser at a sale on execution, for he must be presumed to be conu- 
sant of the facts known to the nominal judgment creditor:— Jb. 

4. That the defendant was liable in trover for the horse:— Ib, 

5. That the three plaintiffs, who had a legal and an equitable title, 
having joined in the action with the fourth, the defendant, who was 
a stranger, claiming merely as a creditor of C., could not object that 
the fourth had only a legal title and was therefore improperly joined 
in the action:— Ib. 


G. And that the original taking by the defendant was tortious, and 
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therefore trover might be sustained against him without any pre- 
vious demand of the horse. Jb. 

7. (Bond of defeasance declared an escrow.) Where, upon a loan of 
money, a scrivener draughted an absolute deed of land and a bond 
of defeasance of the same date, and the parties executed them, and 
the deed was delivered to the grantee, but by the agreement of the 
parties at the same time, the bond was left in the hands of the 
scrivener, to be delivered to the obligee, if he should within a 
limited time repay the money, but otherwise to the obligor, and the 
money was not repaid, it was held, that the bond was an escrow, 
that it was rightfully delivered up to the obligor after the time for 
the repayment of the money had expired, and that the transaction 
did not constitute a mortgage. Bodwell vy. Webster, 13 Pick. 411, 


8. (Where mortgagee has possession of mortgaged premises after condi- 
tion broken.) If a mortgagee continue in the actual and peaceable 
possession of the mortgaged premises for a year after the condition 
is broken, the right of the mortgagor to redeem will be lost, although 
he may have resided with the mortgagee upon the land. Gilman 
v. Hidden, 5 N. H. 30. 

9. (Mortgagor continuing in possession.) When a mortgagor con- 
tinueg in possession of the mortgaged premises, he may be consid- 
ered, if there be no contract on the subject, either as a trespasser, 
or as a tenant at will, at the election of the mortgagee. Pettengill 
v. Evans, 5 N. H. 54. 

10. (Waste by tenant at will.) If a tenant at will do any act, which 
amounts to waste, this will be a determination of the tenancy, and 
he, and those who assist him, may be treated as trespassers. 1b. 


11. (.Mortgagor liable in trespass.) And even if a mortgagor who con- 
tinues in possession can be considered as a disseizor, he will be 
liable in trespass after the mortgagee obtains possession, for any 
injury done by him, while in possession, to the freehold, Ib. 

12. (Building erected by mortgagor.) A mortgagor has no right to 
remove a building by him erected on the land. Ib. 

13. (Extinguishment of title.) The payment of the amount due upon 
a mortgage, by a person who is bound to. pay it, is not, in all cases, 
an extinguishment of the title created by the mortgage. Thus, 
where the mortgagee had by deed leased the land for a year to A, 
and within the year, B, who had undertaken to discharge the mort- 
gage and bad another mortgage upon the land, paid the debt, and 
took an assignment of the mortgage and lease, in order to collect 
the rent, it was held that the mortgage was not to be considered as 
extinguished by such payment. Willard v. Harvey, 5 N. H. 252. 

14. (Lease by mortgagee.) If a mortgagee lease the land for a year, 
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and within the year the land is redeemed, the lease is thereby de- 
termined. Jb. 

15.(Tender.) A tender of the amount due upon a mortgage discharges 
the land, but the debt remains. Jb. 

16. (Tenant liable for rent to mortgagee.) A mortgagee of land entered 
and gave notice to a tenant of the mortgagor, who was in posses- 
sion under a parol agreement, that be should look to him for the 
rent from that time, to which the tenant made no objection. After- 
wards the mortgagee brought a writ of entry against the tenant, and 
recovered the land. It was held that the tenant was liable to the 
mortgagee, in assumpsit for the rent, from the time of the said 
entry, up to the time when the writ of entry was sued out, and that 
it was no answer to the action, that there was an older mortgage, 
under which no entry had been made. Cavis v. McClary, 5 N. H. 
529. 


MORTGAGE OF CHATTELS. 


1, (Possession.) Where personal property has been mortgaged, the 
possession may, in some instances, remain with the mortgagor ; 
especially where such a course is rendered proper and expedient 
from the nature of the property, and the objects of the parties in 
making the mortgage. Lewis v. Stevenson, 2 Hall, 63. . 

2. (Sale or pledge.) But if the mortgagor, while in possession, sell or 
pledge the property to a bona fide purchaser, or pledgee, who is 
ignorant of the mortgage, and has no cause for suspicion or in- 
quiry, and deliver the possession, the sale or pledge will be good, 
and the rights of such a purchaser or pledgee are paramount to 
those of the mortgagee. Ib. 


3. (Same.) The defendant, a pawn-broker, advanced certain sums of 
money to a son of the mortgagor, for the use of the family of the 
latter, and incautiously received plate, linen, &c., in pledge, which 
had been conveyed to the plaintiffs by way of mortgage, and neg- 
lected to make any inquiry as to the authority of the pawner, 
although there were circumstances to excite suspicion. Held, that 
the mortgagee had a right to reclaim the property out of the hands 
of the pawn-broker. Jb. 

4. (Appropriation of.) Where personal property is put into the hands of 
trustees, by a borrower of money, as security for a loan made to 
him, by a third person, an appropriation, by the trustees, of a part 
of the proceeds of the property, to an object not expressly men- 
tioned in the deed of trust, made with the assent of the borrower 
and the lender, cannot be questioned by the parties to the loan, Jb. 

NEW TRIAL. 

1. (Verdict against law.) If the fact to be found by the jury consists 
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of distinct integral parts, some of law and some of fact, which must 
exist and be proved before such mixed fact can be said to be legally 
established, a verdict finding the fact, without the evidence of such 
legal prerequisites, would be a verdict against law, and should be 
set aside as often as returned. Bryant v. Commonwealth Ins. Co., 13 
Pick. 543. 

2. (Same.) Thus, where in an action on a policy of insurance on a 
cargo, three juries successively returned verdicts for a total loss, 
when from the evidence it was manifest that the loss did not amount 
to fifty per cent. of the value of the property, the third verdict was 
set aside as a verdict against law. Ib. 

3. (Costs.) Where a new trial is granted, not from any mistake or 
misdirection on the part of the judge, but in consequence of an 
error or incorrect finding by the jury, the party moving to set aside 
the verdict, is bound to pay the costs. Birkbeck v. Burrows, 2 Hall, 
51. 

4, (Neglect of jury to pass upon all the facts.) The jury must pass 

upon all the facts proper for their consideration, and if they have 
not done so, the court will grant a new trial, without considering 

on which side the weight of evidence lies. Gouverneur et al. v. 
Elliot & wife, 2 Hall, 111. 

. (New evidence.) Newly discovered evidence, which is cumulative 
merely, is never the ground of a new trial, especially where a part 
of it was in the knowledge of one of the witnesses, examined at 
the trial, but not disclosed by him. Wheelwright v. Beers, 2 Hall, 
391. 

. (Judgment against executor.) A gave B a note payable to him or 
order, and having made his will and constituted B executor and 
residuary legatee, died; B caused the will to be proved, and took 
upon himself the burthen of executing the same, and gave bonds 
for the payment of the debts and legacies. He then indorsed the 
said note to C, who brought an action against B as executor, and 
had judgment by default. Afterwards B and his sureties in said 
bond applied by petition for a new trial. It was held, that although 
the note was discharged when the bond was given, yet there was 
no cause for granting a new trial, because by letting the judgment 
stand, no injustice was done to the executor himself, and the sure- 
ties and others, who were strangers to the judgment, could in no 
way be affected by it. Tarbel! v. Whiting, 5 N. H. 63. 

7. (Papers delivered to jury.) If a party deliver papers to the jury 
which he knows have not been read in the cause, the verdict, if in 
favor of such party, will be set aside, whether the papers were 
material or not. 


on 
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But if a paper go to the jury by mistake, and they do not examine 
it, or if it be immaterial, this will furnish no ground for setting 
aside the verdict. 

But if a material paper be delivered to the jury by mistake, the 
verdict must be set aside. A party cannot be permitted, in such a 
case, to show, by the testimony of the jurors, that they were not 
influenced by the paper. Page v. Wheeler,5 N. H. 91. 

8. (Perjury of witness.) It is a good cause for granting a new trial, 
that one of the witnesses of the party in whose favor the verdict is, 
has been convicted of perjury in the cause, G. F. M. Company v. 
Mathes, 5 N. H. 574. 

NUL TIEL CORPORATION. 

(Plea of.) <A plea of nul tiel corporation is bad upon special demurrer, 
as amounting to the general issue: for whatever the plaintiff is 
bound, in the first instance, to prove, in order to support his cause 
of action, cannot be specially pleaded by the defendant. And this 
principle applies as well to foreign corporations as to our own. 
Farmers’ and Mechanics’ Bank vy. Rayner, 2 Hall, 195. 

OFFICER. 

1, (Goods placed in the hands of recetptor and by him delivered to debtor.) 
Where goods attached are placed by the officer in the hands of a 
receiptor, who delivers them to the debtor, the officer’s lien is gone, 
and the goods may be sold by the debtor or may be attached at the 
suit of another creditor. Robinson v. Mansfield, 13 Pick. 139. 


2. ( Officer’s liability in trespass.) If goods attached on a writ against 
a person to whom they do not belong, are delivered to the owner 
upon his written receipt and promise to re-deliver them to the 
officer en demand, the owner may nevertheless maintain trespass 
against the officer for the taking. 1b. 

3. (Measure of damages.) In an action by the officer upon such con- 
tract, the owner of the goods would be estopped to set up property 
in himself; in such action of trespass, therefore, by the owner 
against the officer, the measure of damages is the value of the 
goods at the time of the attachment, but without interest for the 
time during which the owner has the use of them under the receipt. 
Ib. 

4, (Return on a writ of attachment.) An officer’s return on a writ of 
attachment, that he gave the defendant a copy of the writ at a place 
out of his precinct, is extra-official and not evidence of notice to 
the defendant. rnold v. Tourtellot, 13 Pick. 172. 

5. (Constable’s return.) Where the direction to the constable, in a 
warrant for calling an annual town meeting, was, to warn by post- 
ing up notice, and he returned, “ pursuant to the warrant I have 
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notified” &c., without saying how, the return was held to be suffi- 
cient evidence that the meeting was legally warned. Briggs v. 
Murdock, 13 Pick. 305. 

6. (Same.) So of a return by the officer, that he had notified the in- 
habitants “as the law directs.” Ib. 


7. (Same.) So of a return without date, “agreeable to the within 
warrant I have notified the inhabitants of, &c. of the time, place 
and purpose of the within meeting.” Jb. 


8. ( Officer’s authority to make a deed of equity of redemption.) The facts 
necessary to give an officer authority to make a deed of an equity 
of redemption taken and sold by him on execution, need not be 
recited in the deed; and a misrecital of them may be aided by the 
return on the execution, showing that the proceedings of the officer 
have been regular. Welsh vy. Joy, 13 Pick. 477. 


9. ( Objection to title to equity of redemption sold on execution.) It is not 
a valid objection to a title to an equity of redemption sold on exe- 
cution, that the execution was not returned into the clerk’s office 
at the return term ; if returned at any time before the trial in which 
it is sought to be used, it will be competent evidence. Ib. 


10. (Return by sheriff, after ceasing to hold office.) One who as sheriff 
has levied an execution, and sold property to satisfy it, and executed 
it, may make a valid return thereon a long time after he has ceased 
to be in office.—So of a deputy sheriff. 1b. 


11. (Power of officer to amend his return.) Until an execution is actu- 
ally deposited in the clerk’s office, the return does not become a 
matter of record, and until then the officer needs not the permission 
of the court to make or amend his return. 1b. 


PARISH. 


1. (What acts amount to a formation of a religious society.) Where 
several inhabitants of a town entered into a written agreement to 
form themselves into a religious society, and a meeting of the 
associates was soon after held, at which a moderator, a clerk, a 
prudential committee, and a committee for signing certificates of 
membership, were elected, it was held that this was a regular 
formation and organization of a religious society pursuant to St. 
1811, ¢. 6, Fisher vy. Whitman, 13 Pick. 350. 


2. (How member may dissolve his religious connexion with.) Voluntary 
associations under this statute are not governed by the laws regu- 
lating incorporated religious societies, in relation to the calling of 
meetings, the time of holding them, the choice of officers, or the 
qualifications of voters; and it is not essential to their legal organ- 
ization that their clerks should be under oath. Jb. 
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PARTITION. 

1. (Mill, mill dam, and mill stream held by tenants in common.) Where a 
mill, mill dam and mill stream constitute one entire tenement held 
by tenants in common, a petition for partition of the dam and water 
alone cannot be sustained. Miller v. Miller, 13 Pick. 237. 

2. (Same.) Whether a mill dam and mill stream are property of such 
a nature as to be capable of partition by metes and bounds, quere. Ib. 

3. (Ouster for forty years.) A tract of land, with a dwelling-house 
thereon, was granted in 1754, to T. and L., habendum to them, their 
heirs and assigns, in equal halves between them. The tract included 
a parcel of woodland, of which partition was sought. L. died in 
1756, without issue, and the petitioners for partition claimed as 
descendants of one of his heirs. After L.’s death, T. lived in the 
dwelling-house, and fenced and improved a part of the tract, until 
1779, when he died, but the woodland was never enclosed. By a 
decree of the court of probate, all the estate was settled upon his 
son, who occupied the house and land, until 1784, when he died, 
having devised the same to the respondent. Immediately on his 
death the respondent entered and occupied the same, and cut wood 
from year to year over nearly all the woodland. The petitioners and 
those through whom they claimed, never cut any wood thereon, 
since the death of L., until within a few years, when the petitioners 
cut a few loads, to which the respondent objected. It was held, that 
supposing the grant of 1754 created a tenancy in common and not a 
joint tenancy, yet that there was an ouster of L.’s heirs for at least 
forty years, and that the petition for partition, therefore, could not be 
maintained. Rickard v. Rickard, 13 Pick. 251. 

4. (Mill privilege.) Where a committee appointed by this court to 
make partition of a mill privilege, made partition by assigning to 
each of the owners so much water as would run through a gate of 
certain dimensions, it was held that partition might be legally made 
in that manner, unless shown to be very injurious to the estate. 
Morrill v. Morrill, 5 N. H. 134. 

5. (Division unequal or inconvenient.) When a committee, appointed 
to make a partition of real estate upon a petition under the statute, 
have made a report, dividing the estate, it is a valid objection that 
the division made by the committee is unequal or inconvenient. 
But the inequality or inconvenience must be distinctly pointed out 
and shown to the court by clear and direct evidence. 

The mere opinion of witnesses that the division is unequal, will 
not be regarded. Jb. 

PARTNERSHIP. 

1. (Debt of.) Though a bond or covenant executed by one partner of 
a mercantile house, in the name of the firm, for a debt of the partner- 
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ship, is not binding on his co-partner who did not seal the instru- 
ment, yet the debt being originally a debt of the concern, both 
partners are liable for it to the creditor. Sale vy. Dishman’s ez’rs., 3 
Leigh, 548. 

2. (Liability of estate of deceased partner.) And though the surviving 
partner of a mercantile house is alone liable at law to the creditors 
of the house, yet if the surviving partner prove insolvent, the estate 
of the deceased partner is liable, in equity, for the debts of the part- 
nership. Jb. 

3. (Laches of creditor.) Quere, what degree or kind of laches of the 
creditor, or dealing between him and the surviving partner, in 
respect of the debt claimed of the partnership, will suffice to 
exonerate the estate of the deceased partner from the debt? Jb. 


4. (Same.) It seems, mere delay of the creditor to assert and prose- 
cute his demand against the surviving partner, will not suffice to 
exonerate the estate of the deceased partner. And there is no 
analogy between tho duty of a creditor in such case to assert and 
prosecute his claim against the surviving partner, and the due dili- 
gence which the assignee of a bond is bound to exert against the 
obligor, in order to entitle him to recourse against the assignor. Jb. 


5. (Dormant.) If a bill of sale of goods is made to one, who in fact 
purchases for himself and a dormant partner, they may both join 
in an action of trespass for taking and carrying away the goods. 
Robinson v. Mansfield, 13 Pick. 139. 


6. (Evidence to prove.) Where two or more are charged as partners 
articles of agreement between them are admissible in evidence, 
(althcugh not conclusive,) for the purpose of showing what the 
true nature of the connexion between the purties was, at the time 
it commenced; but their declarations made at a subsequent period 
would not be admissible. Mitchell v. Roulstone & Stickney, 2 Hall, 
351. 

7. (Receipt of part of the profits not alone sufficient.) The plaintiff em- 
ployed the defendant to procure consignments for him, and to act 
as his agent in certain mercantile business, to be carried on in the 
uame of the plaintiff. The defendant, as a compensation for his 
services, was to receive one half of the profits of the business; but 
he had no authority to contract debts in the name of the plaintiff, 
nor was he to be liable to third persons for any responsibilities 
created for the concern. No profits were ever realized, but on the 
contrary, losses ensued, and the plaintiff brought an action of 
assumpsit against the defendant for money had and received to his 
use, as appeared by the books, which the defendant had kept, 
Held, that the foregoing facts did not constitute such a partnership 
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between the parties, as would bar the action at law; and the plain- 
tiff having recovered a verdict against the defendant, for the 
balance of his account, the court refused to set itaside. Ross v. 


Drinker, 2 Hall, 415. 


8. (Individual and partnership debts.) H. and B. were partners, and 
the goods of the firm were attached by virtue of writs issued 
against each of the partners separately, for his own separate debt. 
Afterwards, a creditor of the firm caused the same goods to be 
attached by virtue of a writ against H. & B. for a partnership debt. 
It was holden that the officer, who made the attachments, was 
bound to apply the proceeds of the goods to the satisfaction of the 
partnership debt, in preference to the debts due from the partner 
separately. Mansfield v. Blaisdell, 5 N. H. 190. 


PLEADING. 


1. (Duplicity in replication.) In debt on a bond to the plaintiff as 
sheriff, conditioned that the defendant should keep a fair register of 
all warrants &c. that might come to his hands as a deputy of the 
plaintiff, and should annually, in January, April, July and October, 
furnish the plaintiff with a true copy thereof, the defendant pleads 
performance generally, and the plaintiff, in his replication, sets forth 
as a breach, that the defendant, from the time of making the bond 
until the day of commencing the action, (more than seven years,) 
has not furnished the plaintiff annually, in January, April, &c., 
with a true copy of any fair register of all warrants &c.; but on 
the contrary, the defendant fraudulently and deceitfully furnished 
the plaintiff with a certain false and fictitious writing purporting 
to be truly abstracted from a fair register by him kept. Held, that 
the replication was bad for duplicity, because it assigned more than 
one breach, every failure to furnish a copy at the end of a quarter 
of a year being a distinct breach ; but that supposing these several 
breaches constituted but one, the replication was nevertheless bad, 
it being set forth argumentatively only, (if at all,) that the defendant 
did not keep a fair register, and if there had been a direct averment 
of that fact, it could not have been pleaded with the other averment, 
that the defendant had not furnished a copy. dustin v. Parker, 13 
Pick. 222. 

2. (Defective plea.) To an avowry in replevin for cattle, the plaintiff 
pleads that the defendant drove the cattle three miles to a town 
pound, and that it was his duty to have restrained them in some 
other place more convenient for relieving them with meat and 
water. Held, that the plea was bad, 1. because it did not allege 
that the defendant had another place where he might conveniently 
have restrained the cattle; and 2, because, even if he had, he had 
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an election to restrain them in the town pound. Adams v. Adams, 
13 Pick. 384. 


3. (Intended fraud upon the revenue laws properly laid by way of induce- 
ment, though actually giving no cause of action.) In an action of the 
case the declaration alleged, that the defendants conspired together 
to put clandestinely on board the plaintiffs’ vessel a quantity of 
tobacco, for the purpose of smuggling in a foreign country, that it 
was secretly put on board in pursuance of the conspiracy, and was 
carried in the vessel from Boston to Cronstadt in Russia, that the 
laws of Russia required that all the goods on board should be 
entered at the custom-house, that the defendants fraudulently neg- 
lected to enter the tobacco and concealed from the master of the 
vessel the fact that it was on board, that the fraud was discovered 
by the custom-house officers of Cronstadt, and that in consequence 
thereof a fine was imposed upon the master, and the vessel was not 
allowed to clear out or sail from Cronstadt until the fine was paid, 
and so was detained a long time, and the plaintiffs in consequence 
thereof were put to great expense, in order to procure the liberation 
of the vessel, and that they suffered additional loss by the detention 
of the vessel. Upon a motion in arrest of judgment, after a verdict 
for the plaintiffs, it was held, (taking into view the operation of a 
verdict in curing defects in a declaration,) that although an intended 
fraud upon the revenue laws of Russia would give the plaintiffs no 
cause of action, yet that it was properly laid by way of inducement, 
to show how the fraud and conspiracy tended to injure and did in 
fact injure the plaintiffs :—Richards v. Farnham, 13 Pick. 451. 

4. That the ground on which the fine was imposed, was stated with 
sufficient precision :—Jb. 

5. That there was a sufficient allegation of an actual violation of the 

_ Jaws of Russia :—/Jb. 

6. That by the custom-house officers of Cronstadt, must be under- 
stood officers having competent authority to enforce the laws of 
Russia, and exercising de jure or de facto that authority :—Jb. 


7. That although it was not distinctly averred, that by the acts of the 
defendants the master became liable to a penalty and the vessel to 
seizure, it must be presumed to have so appeared in proof, since 
otherwise there was no connexion between the fraud of the defend- 
ants and the punishment of the master :—Jb. 


8. That the declaration having alleged as consequences of the fraud 
and of the violation of the laws of Russia, that the fine was im- 
posed, that the vessel was not allowed to clear out or sail until the 
fine was paid, that she was detained a long time, and that the plain- 
tiffs were put to great expense to procure her liberation, it must be 
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presumed that these consequences were proved, and that the fine 
was paid, not voluntarily, but under legal compulsion, and rather as 
a penalty upon the plaintiffs, through their property, than as a per- 
sonal penalty upon the master :—Jb. 


9. And that the statement of the law of Russia in general terms, was 
sufficient. 1b. 


10. (Several replications to one plea.) Where a declaration contains 
several counts for the same cause of action, and the defendant puts 
in a plea to the whole declaration, the plaintiff may file several 
replications, one, to so much of the plea as relates to one part, and 
another, to so much of the plea as relates to another part of the 
declaration. Liattle v. Blunt, 13 Pick. 473. 


11. (Striking out counts in declaration.) If on the face of a declaration 
any one of the counts appears to be superfluous, the court will, on 
motion, order it to be struck out; but where several counts for the 
same cause of action are introduced, in which there is a material 
difference in the forms of stating the case, or the demands are 
averred to be different, for the purpose of enabling the plaintiff to 
avail himself of the proof of different facts material to the support 
of the action, the court will not interfere. Ib. 


12. (Insufficient breach.) In debt upon a bond, if the defendant plead 
performance of the condition and the plaintiff assign an insufficient 
breach, upon which issue is joined, and found for the plaintiff, 
judgment must be arrested. Judge of Probate v. Briggs, 5 N. H. 
66. 

13. (Plea of usury.) In assumpsit by the indorsee against the maker 
of a note, if the defendant concludes a plea of usury with an offer 
to verify it by his own oath, the plea is bad, unless it contains an 


allegation that the payee of the note is alive. Plumer v. Drake, 5 
N. H. 151. 


14, (Petition for partition.) On a petition for partition, where the peti- 
tioner alleged that he was seized in fee, as tenant in common with 
the respondents, it was held, that a plea alleging, that one of the 
respondents had a lease of the interest of the petitioner for a term 
of years, which had not expired, was no answer to the petition. 

In such a case, a plea that the respondents are not, at the time 
of filing the plea, tenants in common, together with the petitioner, 
is no answer to the petition. Hunt v. Hazelton, 5 N. H. 216. 


15. (Profert of deed.) In pleading a deed, in cases where a deed is 
necessary, ex institutione legis, it must be pleaded with a profert. 
But it is otherwise, where a deed is made necessary ex provisione 
hominis. 


1836.] Digest of American Cases. 471 


The want of a profert is fatal upon special demurrer. Brown v. 
Copp, 5 N. H. 223. 

16. (Justification in trespass.) In trespass, if the defendant justify at a 
different place from that laid in the declaration, and aver that what 
he justifies is the same supposed trespass, it will be sufficient, with- 
out a traverse of the place laid in the declaration, in all cases where 
that place is immaterial. Peaslee v. Wadleigh, 5 N. H. 317. 


17. (Debt on judgment.) A plaintiff recovered a judgment in this 
State. He then brought an action of debt upon that judgment, in 
the State of New York, and had judgment there. After this, he 
brought an action of debt upon the first judgment here, to which 
the defendant pleaded in bar the judgment rendered in New York. 
It was held that the plea was no answer to the action. Weeks v. 
Pearson, 5 N. H. 324. 

18. (Plea of abatement.) In a plea of abatement for a defect in the 
summons left with the defendant in serving the writ, there must 
be either a profert or an enrolment of the summons, otherwise the 
plea is bad. Tucker v. Perley, 5 N. H. 345. 

19. (Arbitration bond.) In debt upon an arbitration bond, the de- 
fendant pleaded no award made within the time limited in the 
condition of the bond. ‘To this the plaintiff replied, that the par- 
ties, by deed, subsequently to the time of making the bond, agreed 
to extend the time for making the award, and set out an award 
made within the extended time. It was held, upon demurrer, that 
the replication was good. Brown v. Copp, 5 N. H. 346. 


20.(Surplusaze,) In assumpsit, in the court of common pleas, against 
Rowell, the declaration alleged, that the said Blood, on the 18th 
October, 1829, promised to pay the plaintiff $20, in goods, at B.’s 
store ; and that postea, scilicet on the 15th July, 1829, the plaintiff 
demanded payment at B.’s store. Judgment by default in the 
common pleas. On error brought, it was held, that Blood must be 
considered as inserted by mistake for Rowell; that the scilicet was 
repugnant to the postea, and might be rejected as surplusage, and 
that the want of an allegation of the day when the demand was 
made, was only a defect in form, and the judgment was affirmed 
Rowell v. Bruce, 5 N. U. 381. 

21. (Usury.) Where an action was brought upon a note of hand 
given to secure a sum of money, which had been reserved over and 
above lawful interest upon a loan, it was held that a plea of usury, 
which the defendant offered to verify by his own oath, was a good 
answer to the action. Kimball v. Abbott, 5 N. H. 394. 


22. (Administration bond.) In stating a breach of the condition of an 
administration bond, in not rendering an account of the administra- 


40* 








472 Digest of American Cases. [July, 


tion, it is necessary to aver that goods came into the hands of the 
administrator for which he was bound to account. Judge of Pro- 
bate v. Tillotson, 5 N. H. 413. 

23. (Replication.) In assumpsit upon a promissory note by the in- 
dorsee against the maker, the defendant pleaded usury reserved in 
the note upon a corrupt agreement between the maker and the 
indorser, and offered to verify his plea by his own oath. The 
plaintiff replied, that the indorser was non compos mentis, and 
offered to verify his replication by his oath. Upon demurrer, the 
replication was held to be sufficient. Plumer vy. Drake, 5 N. H. 
556. 

PLEDGE, 

(Debtor committed to prison.) Where a chattel or a chose in action is 
pledged for the payment of a debt, the pledge is not released by 
committing the body of the debtor to prison upon an execution for 
the debt. Morse v. Woods, 5 N. H. 297. 


PLENE ADMINISTRAVIT. 

(Proof of.) The plaintiff in error, being sued, in the Marine Court 
as administratrix of her husband, on a promissory note made by 
him, pleaded non-assumpsit and plene administravit. To support 
the last plea, she called her son, as a witness, and offered to prove 
by him, the payment of certain of the debts of the intestate by her: 
in the due course of administration ; and by another witness, that 
the estate had been overvalued. 

The defendant in error contended that the administratrix must 
first produce the inventory of the estate, before she could offer 
such evidence; and the court below rejected the testimony as 
incompetent. Held, that the burthen of the issue was on the 
plaintiff, in the original suit, who should have produced a copy of 
the inventory from the public records, if he wished by it to charge 
the administratrix with assets. Held also, that although no person 
can be a witness to increase a fund, in which he is interested, yet, 
that the son of the administratrix was competent to answer the 
questions proposed to be put to him. Vultee v. Rayner, 2 Hall, 
376. 

POOR. 

(Settlement.) A man and a woman having their settlements in the 
same town, intermarried, and the town being afterwards divided 
into two towns, it was held, that the wife took the settlement of her 
husband, in one of the two towns, although but for the marriage 
her settlement would have been in the other; and that the settle- 
ment of her illegitimate child, born before the marriage and before 
the St. 1793, c. 34, which had acquired no settlement in its own 
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right, changed with and followed the settlement of its mother. 
North Bridgewater y. East Bridgewater, 13 Pick. 303. 

PRESCRIPTION, 

(Prescriptive right of commonage not gained by permissive enjoyment.) 
In 1692 a highway was laid out the whole length of an extensive 
beach, and without an award of damages to any person, for the 
land so taken, and from the beach through the complainant’s farm 
to a county road, and for more than sixty years he had kept a gate 
across the way leading to such county road. The beach was a 
place of common resort for fishermen, fowlers and haymakers, 
coming from the town in which the beach was situate, and from 
the adjacent towns, who time out of mind had been used to turn 
their horses upon the beach for depasturing. ‘The pasture in 
which the complainant usually depastured his cattle adjoined the 
beach, and there being no fence between his pasture and the beach, 
the cattle fed at pleasure on the beach. It was held, that whether 
the fee of the beach was in the town or in the commonwealth, the 
complainant could not, by such enjoyment, however long continued, 
acquire a prescriptive right of commonage, because it was a per- 
missive and not an adverse enjoyment. Thomas vy. Marshfield, 13 
Pick. 240. 

PRESUMPTION OF PAYMENT. ! 

(Lapse of time.) Payment of a legacy by an executor cannot be pre- 
sumed from mere lapse of time, during which there is no represen- 
tative of the legatee entitled to demand and receive it; especially, 
where, though there have been dealings between the executor and 
the distributee of the legatee, yet the executor in settling his ac- 
counts has not claimed credit for payment of the legacy. Burwell’s 
ex’rs. v. “Anderson, adm’r. &c., 3 Leigh, 348. 

PRINCIPAL AND SURETY. 

(Note.) A, being desirous of borrowing $50 at bank, applied to B and 
C to be his sureties, when it was agreed between A and B, in the 
presence of C, that $100 should be borrowed, and that B should 
have half the sum. A note for $100 was signed by the three and 
discounted at the bank. B received one half of the money and 
gave A his note for it. C having afterwards paid the note, it was 
held that B was, with respect to C, a principal, and liable for the 
whole sum paid by C. Jones vy. Fitz, 5 N. H. 444, 

PROMISSORY NOTE. 

1. (Holder.) The holder of a promissory note, who receives and 
indorses it for the sake of collection only, although a mere agent, is 
to be considered as the real holder, for the purpose of receiving 
and transmitting notices. Ogden et al. vy. Dobbins & Evans, 2 Hall, 
112, 
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2. (Notice of non-payment.) When a note has been presented for pay- 
ment and payment is refused, the holder acts with reasonable dili- 
gence, if he gives notice by the regular course of mail, to the 
indorser from whom he received it, that he may transmit notice to 
his immediate indorser, who may take the same course as to the 
prior indorsers. And if the indorsers, in due season, adopt the 
regular course of the mail, for transmitting notices from one to the 
other, and by that means the route to the first indorser is made cir- 
cuitous, it is no want of diligence on their part; and he cannot set 


up the manner of the giving of the notice and the delay occasioned 
by it,asadefence. Ib. 


3. (Demand of payment.) When a note is made payable at a particular 
place, it must be presented at that place for payment. But when 
it is made payable at a bank, and the note is placed in the hands of 
the cashier of that bank for collection, there is no necessity for his 
making a specific, or clamorous demand. The legal requirements, 
as to presentment and demand are complied with, if the note was 
in the bank at the time it fell due, in the hands of the cashier, who 
was ready to receive the money. Ib. 


4. (Payable on demand—time of presentment of.) The defendant in- 
dorsed a promissory note, payable on demand, made to secure the 
payment of a sum of money loaned to one of the makers, by the 
plaintiff. The note was not made for commercial purposes, nor 
was it ever negotiated, and the holder resided out of the State of 
New York. At the end of nineteen months from its date, demand 
of payment was made, which being refused, notice was given to 
the indorser, who claimed to be discharged by the laches of the 
holder. 

Held, that the rule requiring promissory notes, payable on de- 
mand, to be presented within a “reasonable time,” is applicable 
chiefly to those which are made for commercial purposes. That 
the present was to be likened to a case of guaranty or suretyship, 
and that the defendant was liable on his indorsement. Vreeland v. 


Hyde, 2 Hall, 429. 


5. (Bearer.) Where a note is payable to bearer, or indorsed in blank, 
an action on it may be maintained in the name of any person, 
without the plaintiff ’s being required to show that he has an interest 
in it, unless he possesses the note under suspicious circumstances. 
If any question as to mala fide possessio arise, that is a matter of 


fact, to be raised by the defendant and submitted to a jury. Ogilby 
v. Wallace, 2 Hall, 553. 


6. (Same.) Where, therefore, in an action upon a promissory note, 
payable to order and indorsed in blank, the plaintiff upon the 
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record was a fictitious person, and the judge, for that reason, non- 
suited him at the trial, although the note appeared to be the pro- 
perty of a real party whose name was disclosed ; the court directed 
the nonsuit to be set aside, that the questions of fact connected 
with the possession and prosecution of the note, might be submitted 
toajury. Ib. 

7. (Received by defendant from one directed to collect them.) E., being 
the owner of two promissory notes which were payable on demand, 
deposited them with P. for collection, more than ten months after 
the date of the notes. P. delivered the notes to C. in payment of a 
debt, due from P. to C.; and C. received the contents of the notes 
from the maker. In an action by E. against C. to recover the 
amount of the notes, it was held that the notes must be considered 
as discredited when C. took them, and that he was not entitled to 
retain the money against E. Emerson v. Crocker, 5 N. H. 159, 


8. (Surety.) W. being indebted to F., 8. agreed to sign a note for the 
amount, as a surety, with K. A note was written, in which W. 
was named as principal, and S. and K. as sureties, and was signed 
by W. and §&., and then carried to K., who refused to sign it; but 
it was, without the consent of §&., carried to F., who, with a full 
knowledge of the circumstances under which the name of 8. had 
been put upon the note, received it. It was held that S. was not 
bound to pay the note. Hill v. Sweetser, 5 N. H. 168. 


9. (Joint note.) Where a promissory note was made payable to A B, 
‘or C D, it was held to be evidence of a contract with A B and C D, 
jointly, and that neither could maintain an action upon it sepa- 
rately. Willoughby v. Willoughby, 5 N. H. 244. 

10. (Vote lost.) A had a promissory note made by B, and delivered 
the same to C to collect. C, having lost the note, went to B and 
procured a new note for the amount payable to A. A refused to 
accept the new note, and C, having paid to A the contents of the 
same note, brought a suit upon it in A’s name. It was held that 
the action might be maintained, notwithstanding A refused to 
accept the note. Farnsworth v. Sweet, 5 N. H. 267. 


11. (Set-of.) A note, not payable to order, made by A, and payable 
to B, at a future day, was transferred by B to C. C, before the 
note became due, gave notice to A of the transfer. A, when noti- 
fied, only said shortly that he would see about that, but said nothing 
of any set-off which he had against B, In a suit upon the note in 
the name of B, for the benefit of C, it was held that A was pre- 
cluded from availing himself of any set-off he might have against 
B. Albee vy. Little, 5 N. H. 277. 


12. (Partnership paper.) One of a firm may order the contens of a 
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note made payable to the firm or order, to be paid to himself, and 
maintain a suit in his own name. Burnham v. Whittier, 5 N. H. 
334. 

13. (Demand of payment.) A, being indebted to B, passed to the 
latter in payment the note of C, payable to A, or bearer, at a future 
day, and indorsed by A. Before the note became due, C failed, 
and thereupon A told B, he should’ have no trouble about it, and 
that the note should be paid. It was held, that B might maintain 
an action against A, upon the note, as upon an order not accepted, 
without showing that payment had been demanded of C. Whitney 
v. Abbott, 5 N. H. 378. 


PURCHASER WITH NOTICE. 


1, To sustain a plea of purchaser without notice, the party must be 
a complete purchaser before notice ; that is, must have obtained a 
conveyance and paid the whole purchase money. Doswell vy. Bu- 
chanan’s ex’rs., 3 Leigh, 365. 

2. Upon a plea of purchaser without notice, if the purchaser has paid 
the whole purchase money, though he has not got a conveyance of 
the legal estate, yet if he has acquired the preferable right to call for 
the legal estate, he is a complete purchaser entitled to avail himself 
of this defence; per Tucker, P. in Mutual Assurance Society vy. Stone 
and another, 3 Leigh, 218. 


RELEASE. 


(Fraud in obtaining.) To an action of assumpsit, to recover the 
balance of an account, the defendants pleaded a release, under the 
seal of the plaintiffs. The ‘plaintiffs replied, that the release was 
obtained from them, by the fraud and covin of the defendants,—on 
which issue was joined. At the trial, the plaintiffs, to support this 
issue, offered to show fraud, on the part of the defendants, in the 
consideration, on which the release was founded. The defendants 
contended, that the proof ought to be confined to fraud, in the 
execution of it only, and that if such fraud was not shown, the re- 
lease was a flat bar at law. Held, that the position of the defend- 
ant’s counsel was fully supported by the decisions of our own 
courts. Belden v. Davies, 2 Hall, 433. 

REPLEVIN. 

(Indemnity to sheriff.) It is no objection to the validity of a replevin 
bond, that the condition contains a provision for the indemnity of 
the sheriff. Whittemore v. Jones, 5 N. H. 362. 

SALE. 

1. (Complete by delivery.) Where a quantity of goods bargained for at 
a certain rate is actually delivered, the sale is complete, notwith- 
standing the goods are to be counted, weighed or measured in order 
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to ascertain the amount to be paid for them. Macomber v. Parker, 
13 Pick. 175. 

2. (Complete without delivery.) The lessee of a brick-yard and a brick- 
maker being joint owners of the bricks made in the yard, the former 
transferred his interest in the yard and in the bricks and delivered 
possession thereof to assignees, who thereupon appointed the brick- 
maker their agent to sell the bricks. He accepted the agency and 
acted under it, and afterwards he sold to the assignees all his interest 
in the bricks remaining in the yard. It was held, that an actual 
delivery was not necessary to complete this sale, as against creditors 
of the vendor, for the assignees were already in possession of the 
property. Ib. 

3. (Of goods not delivered nor separated from others of the same kind.) 
Where nine arches of bricks in a kiln containing a larger number, 
were assigned as collateral security for a debt, but were not separated 
from the rest of the kiln nor specifically designated, and after the 
assignor had, by subsequent sales, reduced the number of arches 
to less than nine, the remaining bricks were attached at the suit of 
another creditor of the assignor, it was held, that the assignee took 
no property in the bricks and could not maintain trespass against 
the attaching officer. Merrill v. Hunnewell, 13 Pick. 213. 

4, (Where credit given.) At an auction, when one of the conditions 
of the sales was, that the purchasers should have a credit of ninety 
days, giving good security, an anvil was struck off to a bidder, who 
removed it a little distance in the auction room, but afterwards re- 
fused to take it, or to give security. It was held, that indebitatus 
assumpsit could not be maintained for the price until the expira- 
tion of the ninety days. Parker v. Mitchell, 5 N. H. 165 

5. (Assignment of chattels not in possession of assignor.) A assigned to 
B, among other articles, a chaise and harness, which at the time 
were at a distance, in the possession of C. Before B could obtain 
possession, and while the chaise and harness were in the posses- 
sion of C, D, a sheriff, by virtue of process against A, attached the 
same. It was held, that the assignee was entitled to hold the chaise 
and harness against the sheriff. Ricker v. Cross, 5 N. H. 570. 

SEA-SHORE. 

1. (Ownership of shore.) The rule of the Massachusetts colony ordi- 
nance of 1641, declaring that in all places upon salt water where 
the sea ebbs and flows, the proprietor of the land adjoining shall 
own the shore to low water mark, or to the distance of one hundred 
rods if the sea ebbs further than one hundred rods, though never 
extended to the colony of Plymouth as a positive law, is nevertheless 
a settled rule of property in every part of the State of Massachusetts. 
Barker v. Bates, 13 Pick. 255. 
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2. (Title to wreck.) The owner of sea-shore has a title to and posses- 
sion of wreck thrown upon his shore, and never reclaimed by the 
original proprietor, in preference to a mere stranger, and may main- 
tain trespass against a stranger for entering upon his shore and taking 
away the wreck. Jb. 

3. (Damages for taking away wreck.) In such action the owner of the 
shore is entitled to recover as damages, the value of the property 
taken away. Ib. 

SET-OFF. 

1. (Right of bank to retain.) W. G. having contracted a debt to a 
bank, by note payable sixty days after date, discounted by the bank 
for his accommodation, dies before the note comes to maturity, 
having on deposit in the bank, at the time of his death, a sum of 
money exceeding the amount of the note: Held, that in case W. 
G.’s estate prove insolvent, the bank has a right in equity to retain 
the amount of his note out of the money it held for him on deposit, 
whether there be debts of W. G. of superior dignity to the debt he 
owed the bank, or not; equity, in such case, regarding the bank as 
debtor to W. G. only for the excess of his money on deposit above 
the contents of his note—Dubitante Brooke, J. if it appeared that 
the decedent’s estate owed debts of superior dignity. Ford’s adm’r. 
v. Thornton, 3 Leigh, 695. 

2. (Where parties are not the same.) A. and B. execute a joint bond to 
C. part of the consideration of which is the price of a parcel of 
corn sold by C. to A. deliverable at a day subsequent to the date of 
the bond; the corn is not delivered according to contract; in debt 
on the bond by C. against A. and B. the defendants cannot set off 
the value or price of the corn. Christian and wife and another v. 
Miller, 3 Leigh, 78. 

3. (Unliquidated damages.) A bill, in any form, claiming damages for 
breach of contract, cannot be entertained in equity; neither can 
unliquidated damages be set-off in equity. Robertson vy. Hogsheads, 
3 Leigh, 667. 

SHERIFF. 

1. (Insolvency of persons to whom goods are delivered by.) If a sheriff 
deliver goods, which he has attached by virtue of mesne process, 
to persons who are apparently in good circumstances, for safe 
keeping, he will not be liable, if the goods are lost, through the 
eventual insolvency of the persons to whom they may have been 
delivered. Runlett v. Bell, 5 N. H. 433. 

2. (Creditor adopting acts of.) And when the creditor, in such a case, 
adopts the act of the sheriff by bringing a suit in the sheriff’s 
name, against the bailees, he thereby precludes himself from dis- 
puting the sufficiency of the bailees. Ib. 
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3. (.Weglect to return execution.) Where a sheriff, without any good 
reason, neglects to return an execution, the law presumes such 
neglect of duty to be a damage to the creditor, and he is, in all 
cases, entitled to nominal damages at least. Ib. 


1. (Deputy sheriff out of State.) A deputy sheriff in Vermont, not 
being answerable there to any other person than the sheriff, for 
any neglect of duty, he cannot be held, in the courts in this State, 
to be answerable for any such neglect, to any other person than 
the sheriff. Wilson v. Rich, 5 N. H. 455. 

SHIPS AND SHIPPING. 

1, (Registry.) ‘The registry of a vessel at the Custom House, although 

accompanied by the oath required by law, of the person in whose 

name the registration is made, is not conclusive evidence that the 
ownership of such vessel isin him. The registry does not deter- 
mine the ownership of tke vessel, its object being merely to show 
her national character, and to secure the advantages belonging to 

vessels of the United States. Ring & M‘Namara vy. Franklin, 2 

Hall, 1. 

(Liability of mortgagee for repairs.) The mortgagee of a vessel out 

of possession is not liable for repairs, unless they are made upon his 

credit, or by a special contract with him; and parol evidence is 
admissible to show that the bill of sale whereby the vessel is con- 
veyed, although absolute upon its face, was, nevertheless, intended 
as a mortgage. The agreement, which operates as a defeasance 
need not be under seal; nor is it necessary that it should be made 
or executed simultaneously with the deed, in order to give it validity. 

Th. 

. (Same—/or supplies.) A mortgagee of a vessel, out of possession 
at the time supplies for her are furnished, but who takes possession 
subsequently, is not liable for the supplies furnished before his pos- 
session commenced. Birkbeck v. Tucker et al., 2 Hall, 121. 

. (Evidence to prove a mortgage.) Although the bill of sale, or instru- 
ment by which the mortgagee exhibits his title, be absolute upon 
its face, he may show, nevertheless, by parol evidence, what the 
real nature of his interest was; and it is not necessary that the 
defeasance (or evidence showing the apparently absolute interest to 
be a mortgage) should be in writing. 1b. 
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(Joint defendants.) Where an action was brought against the de- 
fendants jointly, and all of them, except one, admitted their liability, 
it was held that the plaintiff was not entitled to recover against 
those who admitted their liability, without convicting him also, who 
made defence. Ib. 

6. (Admissions of part joint defendants.) Notice was given to the de- 
VOL. XV.—NO, XXX. 4} 





480 Digest of American Cases. [July, 


fendant, who contested the plaintiff’s right to recover against him, 
to produce certain books relative to the vessel, which were kept by 
the ship’s husband,—the other defendants admitting that they were 
in his possession. Held, that their admissions would not affect the 
defendant, who made the defence, but that the plaintiff was bound 
to prove the books to be in his hands, before parol evidence of 
their contents could be offered. Jb. 


7. (Liability of part owner.) P., one of the defendants, agreed with 
R., another of the defendants, in the month of July, 1825, to pur- 
chase one fourth part of a ship of him, which had performed but 
one voyage, at one fourth of her original cost, and to come in as a 
part owner from the beginning. He was accordingly debited by 
R. with that amount, and credited with one fourth part of the 
profits of the voyage. Held, that this purchase did not constitute 
P. such an owner from the beginning, as to make him liable for 
bills of the ship, which had accrued before the voyage was per- 
formed. Higgins v. Packard et al., 2 Hall, 226. 


8. (Promissory note of one of several joint owners,—how far payment. ) 
In an action of assumpsit against several joint owners of a ship, for 
work and labor performed in rigging her, it appeared that the 
plaintiff had taken the promissory note of one of the joint owners, 
payable sixty days after date, for the amount of his bill, and given 
him a receipt in full of all demands, up to a certain date. The 
judge charged the jury, that the taking of the note, under the cir- 
cumstances of the case, was not a discharge of the plaintiff’s claims 
against the other owners, unless it was taken in fact, as payment, 
and with the intent to discharge the other owners. Held, that this 
charge was correct in pointof law. Higgins v. Packard, 2 Hall, 
547. 

SPECIAL AGREEMENT. 


1. (For indemnity against the consequences of an illegal act—when void.) 
A contract, made as an indemnity against the consequences of an 
illegal or immoral act, to be done at a future period, is void on prin- 
ciples of public policy; but a person may indemnify himself by 
contract against the consequences of an unlawful act, already done. 
Kneeland v. Rogers, 2 Hall, 579. 


2. (Same.) The declaration, in this. case, contained seven special 
counts, the second of which set forth, that an action had been 
commenced against the plaintiff, relative to a sale of cotton, made 
by him, as the agent and factor of certain persons residing in Ala- 
bama, who were liable to indemnify the plaintiff against the conse- 
quences of such sale; and that the defendants, in consideration of 
asum of money paid to them by the plaintiff, at the request of his 
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principals in Alabama, promised to indemnify him against said 
action. It then averred that a judgment had been recovered 
against the plaintiff, the amount of which he had been compelled 
to pay, and that the defendants had never indemnified him, &c. 
The defendants pleaded the general issue to the whole declara- 
tion, and four special pleas to the first seven counts, alleging, in 
substance, that the’ judgment complained of, was obtained upon 
the ground, that in the sale of the cotton, the plaintiff had been 
guilty of fraud. Upon demurrer to these pleas, it was held, that 
there was nothing unlawful in the contract set forth in the declara- 
tion, and that the pleas were no answer to the second count. Jb, 

SPECIFIC EXECU LION. 

1. (Where husband contracts for sale of wife’s land.) A husband con- 
tracts to sell his wife’s land: upon a bill in chancery, by the husband 
and wife against the purchaser, to compel specific execution of the 
agreement, tt seems, specific execution shall not be decreed, because 
specific execution could not be decreed at the suit of the purchaser, 
upon a bill against the husband and wife, to compel her to convey 
her land, and so the remedies are not mutual. At any rate, upon 
such a bill for specific execution of such a contract, preferred by 
husband and wife against the purchaser, a decree for specific exe- 
cution against the purchaser, before the wife shall have executed a 
deed conveying the land, though the decree be suspended till she 
shall execute such a deed, is erroneous. Watts and others v. Kinney 
and wife, 3 Leigh, 272. 

2. (Where title is defective in part.) Upon bill for specific execution of 
agreement for sale and purchase of a tract of 686 acres of land for 
cultivation, vendor’s title to 209 acres of tract is defective; this is 
separated from the residue by a public road, and all the improve- 
ments are on the residue, in which vendor has a perfect title: Held, 
vendee shall not be compelled to take the residue. Jackson v. Ligon, 
3 Leigh, 161. 

3. (Where defect in title was known to vendee.) If, in an agreement for 
sale and purchase of land, vendee is apprised that vendor’s title is 
defective, and agreement stipulates that vendor shall convey to ven- 
dee a good and lawful right by a given day ; at appointed day, ven- 
dor insists that his title is perfect, though in truth it is defective ; 
upon which vendee, having received possession under the contract, 
abandons the possession, and refuses to proceed with the purchase: 
upon a bill for specific execution, by vendor against vendee, Held, 
vendee’s previous knowledge of defects in the title is no reason for 


compelling him to take such title as vendor can convey, that being 
defective. Ib. 
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4, (Where either party fails.) In the case of an executory agreement, 
though the time appointed for performance may not be made 
(originally, by the terms of contract) of the essence thereof, yet it 
may be made material by the conduct of parties or circumstances 
afterwards; and, if so made material, the party in default is not 
entitled to demand specific execution against the other. Jb. 

SLANDER. 

(Slanderous words explained.) In an action for slanderous words, the 
defendant may show, that the words related to a known transaction, 
not amounting to the charge, which the words would otherwise 
import. JVorton v. Ladd, 5 N. H. 203. 

STATUTE. 

(Damages.) An act of the legislature authorized a corporation to 
make a canal, with locks and dams across a river, and towing paths 
upon its banks, and provided, that any person who might be dam- 
aged by the works of the corporation, might apply to the superior 
court, and have his damages adjudged to him. It was hela that 
this provision was not intended to give a remedy from time to time, 
as the damages might actually arise, but to give a remedy at once, 
for all the damages that might be sustained by having the lands 
perpetually subjected to the incumbrances laid upon them by the 
corporation, under the act. Woods v. N. M. Company, 5 N. H. 467. 

STOCKS. 

1. (Subscription to,—consideration to pay the amount of.) A subscriber 
to the stock of an incorporated company has, by the act of sub- 
scribing, such an interest in the stock of the company, as will fur- 
nish a sufficient consideration to support a promise on his part, to 
pay the amount of his subscription. And the r>\uedy of the com- 
pany for the non-payment of the instalments, duly called for, 
according to the terms of the subscription, is not confined to a 
forfeiture of the shares,—but they may maintain an action of 
assumpsit, upon the promise contained in the subscription, for the 
amount of the instalments. Harlem Canal Co. vy. Seixas, 2 Hall, 
504, 

2. (Subscriber entitled to certificate.) The subscriber, who pays the 
amount of his subscription, can compel the company to furnish 
him with a proper certificate of his stock ; and where by the terms 
of subscription, the first instalment was not to become payable, 
until a certain amount of stock was subscribed for, a call for the 
first instalment was deemed tantamount to a notice to the sub- 
scriber, that the requisite amount had been taken up. Jb. 


STOPPAGE IN TRANSITU. 
(Delivery in part.) A sold to B his whole stock of croekery and glass 
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ware, a part of which was at Concord, and a part at Portsmouth ; 
the part which was at Concord was delivered to B, and A having 
agreed to deliver to B, at Concord, the part which was at Ports- 
mouth, employed a carrier to transport the goods from Portsmouth 
to Concord ; when the carrier arrived at Concord with the goods 
B having failed in business, the goods were attached by a creditor 
of B, with his assent, but this was before the goods were delivered 
to B. It was held that the delivery of part of the stock was not, 
under the circumstances, a delivery of the whole, and that A had 
a lien upon the goods not delivered, for the price. Williams v. 
Moore, 5 N. H. 235. 

SURETY. 

1. (Agreement for delay.) An agreement for delay, without considera- 
tion, made between the principal debtor and his creditor, will not 
discharge a surety. An agreement, to have that effect, must be a 
binding agreement, or one to the prejudice of the surety. Hall & 
Montross v. Constant, 2 Hall, 185. 

2. (Negotiation for delay.) A negotiation for delay upon terms not 
finally accepted, does not discharge the surety, though there is 
actual delay; there being no binding contract to prevent a suit 
against the principal at any time. Jb. 

3. (Contribution.) Where there are three sureties, if one be insolvent 
and another pay the whole debt, the third shall contribute a moiety- 

And if three persons give a note for their joint debt, each is to 
be considered, with respect to the others, as a surety with regard 
to two thirds, and as a principal with regard to one third of the 
debt; and if one be insolvent and another pay the whole debt, the 
third shall contribute a moiety. Henderson v. McDuffie, 5 N. H. 38. 

4. (How discharged.) When a note is signed by a surety, if the cred- 
itor, after the note is due, for a valuable consideration contracts to 
give day of payment to the principal, without the consent of the 
surety, the latter is discharged. G. Bank v. Woodward, 5 N.H. 99. 

5. (Co-surety.) A surety is entitled to the benefit of any security, 
which a co-surety has. 

Where a suit was brought upon a note transferred to a surety for 
his indemnity, it was held that a co-surety was not a competent 
witness for the plaintiff. Low v. Smart, 5 N. H. 353, 

TAX. 

(Distinct real estates distinct subjects of taxation.) Where separate 
and distinct real estates belong to the same owner, they are to be 
considered as distinct subjects of taxation, and must be separately 
valued and assessed; and each estate is subject to a lien for the 
payment of that portion only of the owner’s tax, which shall be 
assessed on such particular estate. Hayden v. Foster, 13 Pick. 492, 
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TENANT. 

1. (Personal assault committed by landlord upon a tenant who holds over 
after expiration of his lease.) Where the tenant under a lease for a 
fixed period holds over, and immediately after the expiration of the 
lease the landlord makes a forcible entry and commits an assault 
and battery upon the tenant, the tenant cannot maintain trespass 
quare clausum for the forcible entry, neither can the landlord justify 
the personal injary committed upon the tenant. Sampson y. Henry, 
13 Pick. 36. 

2. (Same.) Whiere the plaintiff declared in trespass for forcibly break- 
ing and entering his dwelling-house and for an assault and battery 
upen his person, it was held, that the allegation of an assault and 
battery was not merely matter of aggravation, but a distinct charge 
of injury, for which the plaintiff would be entitled to a compen- 
sation, and therefore that a defence to the forcible breaking and 
entering was not a defence to the whole action. Jb. 

TENDER. 

1. (Readiness to perform equivalent to.) When the plaintiff, by the 
terms of a contract for the purchase of goods, is to pay for them in 
his own promissory notes, at different dates, it is not necessary for 
him to aver in his declaration, (in an action for the breach of the 
contract,) a formal tender of the notes. It is sufficient if he allege 
his readiness to accept the goods and pay for them in the manner 
agreed upon. White v. Demilt, 2 Hall, 405. 

2. (Money must be ready to be delivered.) It is essential to the validity 
of a tender of money, that he who makes the tender, have the 
money ready to deliver. It is not enough that a third person has 
the money on the spot, which he would loan, unless he actually 
consent to loan it for the purpose of the tender. Sargent v. Gra- 
ham, 5 N. H. 440. 

TOWN. 

1. (Amending town record.) One who was formerly a town clerk, but 
is no longer in the office, cannot amend a town record made by him 
when town clerk. Hartwell vy. Littleton, 13 Piek. 229. 

2. (Warning town meetings.) Where the usual mode of warning town 
meetings was by posting up notice on the meeting-house, which 
was used for a town house, and the meeting-house having been 
pulled down, a meeting was warned by posting up notice at the 
house of an individual, and afterwards, a town house having been 
built in connexion with a new meeting-house and no mode of noti- 
fying having been agreed on by the town, notice of a meeting was 
posted on the town house, it was held, that such meeting was duly 
warmed. Briggs v. Murdock, 13 Pick. 305. 
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TOWN CLERK. 

(May record his own election.) It is competent to one chosen town 
clerk, to make a record of his own election and qualification. Briggs 
v. Murdock, 13 Pick. 305. 

TRESPASS. 

(Assumpsit instead of.) When trespass or trover will lie, if the 
wrongdoer has converted the property into money, the plaintiff 
may Waive the tort, and bring assumpsit. Sturtevant v. Waterbury, 
2 Hall, 449. 

TRESPASS QUARE CLAUSUM FREGIT. 

1. (Evidence.) In trespass quare clausum fregit, the title of the de- 
fendant, or of the person under whom he entered, may be given in 
evidence under the general issue, to show that the right of posses- 
sion, Which is necessary in trespass, is not in the plaintiff. Mur- 
ray v. Webster, 5 N. H. 391. 

2. (Joinder.) If one, who has a good cause of action, join, in trespass 
quare clausum fregit, with one who has no cause of action, the suit 
cannot be sustained. J. 

TROVER. 

1, (Against vendee of bailee.) One received a yoke of oxen to keep 
for the owner, and promised to provide food for them for their work, 
and to return them by a fixed day, or in case he should pay a certain 
sum of money by that day, the owner was to release his right to 
them. The bailee sold them, and the vendee re-sold them, before 
the term expired; and upon the expiration of the term, the money 
not having been paid, the owner, after a demand and refusal, brought 
trover against such vendee’ Held, that the action would not lie. 
Vincent v. Cornell, 13 Pick. 294. 


*) 
io 


. (Interest of officer in personal property levied upon.) An officer who 
has levied an execution upon personal property, is not deprived of 
his special interest therein, by taking the bond or receipt of a third 
person, stipulating for its production on the day of sale; and, if 
forcible possession be taken of the goods by a wrongdoer, the officer 
may maintain trover for them, founded upon his special interest. 
Hankins v. Kingsland, 2 Hall, 425. 

3. (Conditional sale.) A conditional sale of goods, accompanied by a 
delivery thereof to a third person, who its to hold the same, as the 
agent of the contracting parties, until the terms of sale are com- 
plied with, will not vest the property in the purchaser, until the 
condition precedent is fulfilled. Van Buskirk v. Purinton & Collins, 
2 Hall, 561. 

4. (Same.) And where goods purchased conditionally, were put on 

board a vessel by such agent, with the intent, that when the condi- 
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tion precedent was complied with, the title thereto should vest in 
the purchaser, who had, by a charter-party, agreed to furnish a 
cargo for the vessel to proceed to a foreign port; the seller was 
permitted to reclaim the property out of the hands of the ship- 
owner and master, upon a failure, by the purchaser, to fulfil the 
precedent condition; although the defendants claimed to have a 
lien upon the goods for the freight specified in their charter-party. 


Ib. 
See also Collman et al. y. Collins, 2 Hall, 569. 
TRUST. 


1. (Guardian how charged.) A guardian sold his ward’s land by auction, 
being himself the auctioneer, and employed an agent to bid on his 
account, and there being a question whether the bidding of his 
agent or a higher bidding by another person was the last before the 
hammer was down, the guardian decided it in favor of his agent; 
moreover, according to the conditions of the sale, the purchaser was 
to take the land at an estimated quantity, unless he elected at the 
time of the sale to have it measured, but the agent made no such 
election, yet nevertheless the guardian afterwards bad the land 
measured and the quantity was found to be less than the estimate. 
The guardian afterwards sold the land at an advance, but in his 
guardianship account he charged himself with only the auction 
price as reduced by the measurement; but the judge of probate, at 
the instance of the ward, decreed that he should account at the 
advanced price for which he sold the land; and upon an appeal to 
this Court the decree was affirmed; and although it was alleged 
that the second sale had been rescinded, it was considered that the 
guardian was not in equity entitled to have another sale in order to 
ascertain the amount with which he should be charged as the value 
of the land. Hayward y. Ellis, 13 Pick. 272. 

2. (Allowance to guardian.) In the case of a purchase of trust prop- 
erty by the trustee himself, if the cestui que trust affirms the sale, 
the trustee is entitled to an allowance for money paid and services 
rendered by him in effecting the sale-—Thus under the circum- 
stances above stated, the guardian was allowed the sum paid by 
him to the agent for his services in purchasing the land. Jb. 

TRUSTEE PROCESS. 

(Judgment against defendant as garnishee in process of foreign attachment 
in another State.) A judgment against one as garnishee in a process 
of foreign attachment in another State, is not a bar to an action 
against him in this State by the principal defendant, if the garnishee 
has not satisfied and may not be obliged to satisfy the judgment ; 
but the judgment may be a good ground for an abatement or a stay 
of the proceedings. Meriam y. Rundlett, 13 Pick. 511. 
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USURY. 

1. (Whether usury or sale.) Question, whether, under the circum- 
stances of the transaction, a sale of bank stock upon a credit, at 
par, the cash value of the stock at the time of sale being twenty 
per cent. below par, was a bond fide sale, or an usurious loan under 
cover of a pretended sale. Selby v. Morgan, 3 Leigh, 577. 

2. (Same.) S. being under an urgent necessity to raise a sum of 
money, requests M. to assist his agent in negotiating a loan thereof 
at bank; M. lends his assistance, but the bank refuses to lend the 
money; then M. proposes to §. to sell him bank stock at par upon 
a credit, the stock being then twenty per cent. below par in the 
market; and M. enters into a negotiation with the bank to borrow 
the money S. wanted, for S. upon a pledge of the stock ; the bank 
offers to lend the money upon a pledge of the stock and 8.’s note 
indorsed by M. and M. having thus settled the terms of the loan 
with the bank, sells his stock to §. at par on a credit, and, imme- 
diately, the bank lends §. a sum equal to 4-5ths of the par value 
of the stock, on a pledge of the stock and on 8.’s note indorsed by 
M. Held, this is a fair sale of bank stock by M. to S. and not a 
device to cover an usurious loan of money. 0. 

“ARIANCE. 

(Between declaration and evidence.) In cases of judgments by de- 
fault, the writ is part of the record ; and writ being in assumpsit and 
declaration in covenant, the variance is fatal. Wainright and others v. 
Harper, 3 Leigh, 270. 

2. (Exact day.) Declaration in assumpsit on a written agreement 
takes no notice of a note subjoined to the agreement, limiting its 
continuance to a day certain; the agreement offered in evidence 
on the general issue, has such note subjoined thereto: Held, this is 
a fatal variance between the agreement laid in the declaration and 
the agreement offered in evidence ; and the agreement is not admis- 
sible evidence, unless it appear that the note was subjoined without 


nt et 


the plaintiff’s knowledge or consent, and so was no part of the 
agreement. Newell v. Mayberry, 3 Leigh, 250. 

VENDOR AND VENDEE. 

1. (Lien of vendor for purchase money.) Where H. sold land to M. 
and took no security for the purchase money; and M. then sold 
the same land to F., took his bonds for the purchase money, and 
assigned those bonds for valuable consideration, the assignees hav- 
ing no notice of H.’s claim to a lien on the land for the purchase 
money due him by M.—though H. might have been entitled to 
payment of the purchase money due him from M. out of the pur- 
chase money due from F. to M. if F.’s bonds for the same had 
remained in M.’s hands, yet H. cannot assert any such equity as 
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against the bond fide assignees of the bonds. Moore and another v. 
Holcombe and others, 3 Leigh, 597. 

2. (Liability of vendee for interest.) A vendee of land let into posses- 
sion, and the purchase money remaining unpaid, shall pay interest 
thereon, though the vendor be in default, unless he has not only 
kept the purchase money idle, but given the vendor notice that he 
has so kept it. Brockenbrough and Taylor vy. Blythe's ex’rs. and 
others, 3 Leigh, 619. 

VENDOR AND PURCHASER. 

1. (Mutual misunderstanding.) Where there is a mutual misunder- 
standing between the vendor and purchaser as to the terms of a 
sale, neither party is bound by the supposed agreement, there being, 
in such a case, no assent to the contract. Mildeberger v. Baldwin 
& Forbes, 2 Hall, 176. 

2. (Same.) The plaintiff’s factor sold goods to the defendants, to be 
paid for, as he understood the arrangement, in the note of a third 
person, payable at a future day, indorsed by the defendants; but as 
the defendants supposed, by the same note, indorsed without re- 
course tothem. The goods being delivered, the defendants offered 
the note proposed to the factor, indorsed without recourse, which 
he refused to receive. The defendants kept the goods, and de- 
clined to make payment in any thing, but the note thus offered, 
and thereupon this action was brought to recover the value of the 
goods. ‘The judge charged the jury, that if there was a mistake 
between the parties in the first concoction of the contract, the one 
expecting to receive a note indorsed by the defendants absolutely, 
and the other to give it without recourse to them, as the defend- 
ants, instead of returning the goods, had appropriated them to 
their own use, they were bound to pay for them. A verdict having 
been found for the plaintiffs, this charge was held to be correct, 
and the factor was held to be a competent witness for the plaintiff. 
Ib. 

VERDICT. 

1, (Effect of.) Where matters in controversy, between parties, have 
once been put in issue by them before a court of competent au- 
thority, and passed upon by that tribunal, in an action brought by 
the present defendant against the present plaintiff, the same matters 
cannot again be drawn into controversy in another action, in a dif- 
ferent court, brought by the former defendant against the former 
plaintiff. Smith v. Kelly, 2 Hall, 217. 

2. (Same.) The defendant, in the former action, by submitting to the 
decision of the court in which it was brought, becomes bound by 
it; and he cannot cause the decision to be collaterally reviewed, 
by bringing an action against the former plaintiff. Jb. 
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3. (Same.) If the defendant, in the first action, feels himself ag- 
grieved by the decision of the first tribunal, his course is to except 
to the opinion of the judge, and cause his decision to be reviewed 
by a competent tribunal. If he acquiesce, however, in the decision, 
by not excepting to it, he is bound by it. 16. 


_ 


. (Authority of judge to direct conditional.) The judge, at the trial of 
the cause, without the consent of the defendants, and notwithstand- 
ing objections interposed by them, directed the jury, if they found 
for the plaintiffs, to find a nominal sum, sufficient to cover their 
demand, subject to a reference, to liquidate the accounts and ascer- 
tain the balance. Held, that the judge had no power, without the 
consent of parties, to direct such a verdict, and that it must be set 
aside for irregularity. Belden vy. Davies, 2 Hall, 433. 

WAY. 

1. (Evidence of highway.) A way is sufficiently shown to be a high- 

way, by proof that it has been known and used asa highway for 

forty years and during that time has been repaired by the town in 

which it is situated. Reed v. Northfield, 13 Pick. 94. 


2. (Notice of defect in, how proved.) Notice to a town of a defect in a 
highway, may be inferred from the notoriety of the defect and its 
continuance for such a length of time as to lead to the presumption 
that the proper officers of the town knew, or, with proper vigilance 
and care, might have known of it. Jb. 

3. (Negligence.) The fact that a person injured through a defect in a 
highway, had previous knowledge of the defect, is not conclusive 
evidence of negligence on his part. Jb. 

4. (Omission of party injured to give nolice.) The facts that the person 
so injured was an inhabitant of the town in which the highway was 
situated, and knew of the defect, but omitted to give notice of it to 
the town, have no bearing on the question of the town’s liability for 
the injury sustained. J. 

5. (Declaration.) In an action on the case upon a statute, brought by 
a party grieved, to recover damages merely, it is not necessary to 
allege in the declaration, that the injurious act or neglect of the 
defendant was contra formam statuti. So held, in an action upon St. 
1786, c. 81, to recover double damages for an injury to the plaintiff, 
caused by a defect ina highway. Jb. 

6. (Word “alterations” how construed.) Upon a petition to the com- 
missioners of highways representing that the limits of a highway 
between certain termini were undefined, that no perfect record of 
the same could be found, and that useful alterations might be made 
in the road, and praying the commissioners of highways to view the 
same and make such permanent boundaries and allerations as they 
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might deem expedient, the commissioners laid out the road by metes 
and bounds, declared it to be of common convenience and necessity, 
and established it as a common highway. It being objected that the 
commissioners exceeded their jurisdiction, in laying out a new road, 
it was held, that if the word alterations was used technically in the 
petition, as the substitution of one road for another, the act of the 
commissioners was by legal implication an alteration, the part of the 
old road which was superseded, being, without express words, dis- 
continued ; and if alterations was not used technically, there was no 
color for the objection. Bliss v. Deerfield, 13 Pick. 102. 

7. (When town becomes liable on account of defect in highway.) The 
town becomes responsible for an injury occasioned by a defect in a 
highway, from the time when the way is opened for public travel. 
Ib. 

8. (Evidence.) Evidence that a road has been paid for by order of the 
commissioners, and that it has been in fact travelled from the time 
when it was left by them as being finished, is admissible in favor of 
a stranger injured by reason of a defect in the road, against the town, 
to prove that the road had been opened for public use and had been 
accepted and adopted by the town as a highway. And in this view, 
the certificate of the commissioners of highways to the county com- 
missioners, that a certain sum of money was due to a person named, 
for his services in making tbe road, was held to be competent evi- 
dence. Ib. 

9. (Defects caused by snow.) The duty required of towns, by St. 1786, 
c. 81, to keep highways in repair, extends to defects and obstructions 
caused by snow. Loker y. Brookline, 13 Pick. 343. 

WILL. 


1. (Construction of.) Testator devises real and personal estate “to his 
two daughters, viz. the one moiety thereof to M. and the other 
moiety thereof to J. for their lives ; remainder to their children, who 
shall be living at the time of the decease of either of his said daugh- 
ters; which remainder to the children, to be per capita and not per 
stirpes ; so that upon the death of either daughter, her moiety shall 
go in remainder, not to her children, but to them and the children 
of the surviving daughter, in fee :” 

Held, this was not a limitation of the whole remainder of the whole 
estate, to take effect on the death of the daughter first dying, and to 
vest in children of both then in esse, liable to open and let in chil- 
dren of the survivor after born; but, as it was a devise of the estate 
to the two daughters in several moieties for life, so the limitation was 
of the remainder in several moieties also; a limitation of the remain- 
der of each moiety, expectant on each life estate, upon the death of 
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each daughter, to children of both living at the death of each; so 
that, upon the death of the daughter first dying, the remainder of her 
moiety only should vest in children of both then in esse; and upon 
the death of the survivor, the remainder of her moiety should vest in 
children of both then in esse; a base fee in the real estate, and the 
undisposed of remnant of interest in the personal, descending and 
p@ssing to the two daughters, the testator’s heirs at law and distri- 
butees, and awaiting the contingencies on which the contingent 
remainder of the real and executory bequest of the personal, were 
limited. Henderson’s ex’rs. &c. v. Peachy, 3 Leigh, 64. 

2. (Same.) Testator devises all his jand and slaves to his wife D. P. 
during life or widowhood, for her and his son M. P.’s support; and 
if his wife should be then pregnant, and with a boy, he should have 
same benefit of the property with the son M. P. and at the wife’s 
death or marriage, both land and slaves should be sold, and the pro- 
ceeds equall divided between the two sons; if with a gil, she 
should share equal benefit of the property with the son M. P. while 
in the mother’s hands, but, at her death or marriage, should have 
only an equal share of the slaves ; and if the son M. P. should die 
without lawful issue, then the whole estate to go to his brother or 
sister, and if he should have neither, to testator’s wife’s brothers and 
sisters: the testator’s wife was not enseint, so that he left only one 
child, the son M. P. Held, that if the land, in consequence of the 
direction to sell, were considered as money, the son took the remain- 
der expectant on his mother’s estate for life or widowhood in abso 
lute property, and the ulterior executory limitation was void ; and 
considering it as real, he took an estate tail in the remainder, with a 
contingent remainder limited on his estate tail, upon the failure of 
his issue. Callava, lessee of Bryant and wife and others y. Pope, 3 
Leigh, 103. 

3. (Same.) Testator bequeaths three slaves and $1000, to trustees ; 
and directs the profits of the slaves and the interest of the money, 
to be applied to the maintenance and support of his daughter M. 
and her child (M. being at the time a married woman); and on the 
death of his daughter, the slaves and money to be given to her 
child, or children, if she shall have more than one; the above 
advances to be made to his said daughter M. independently of any 
elaim testator might have against her husband: Held, upon the 
construction of the clause, compared with context and general 
scheme of the will, the testator’s daughter was entitled to the whole 
profits during her life, and the daughter’s child had no right to de- 
mand a share of them for her support and maintenance—dissentiente 
Tucker, P. Wallace and wife vy. Dold’s ex’rs. and others, 3 Leigh, 258. 

4. (Same.) ‘Testator, after directing the sale of certain property to 
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raise a fund to pay debts, and after giving all the residue of his 
estate to his wife for life, directs, that at her death, all his estate, 
real and personal, shall be turned into money, to be distributed as 
follows—first, he desires, that his wile, by will or otherwise, may have 
the absolute disposal of £500—:hen, he bequeaths to his nephew 
W. P. £200—and, after deducting these two sums, he bequeaths two 
thirds of the balance, to his niece A. S. and the other one third to 
his sister A. C.: and he directs, that if the fund provided for debts 
prove inadequate, the sum to make up the deficiency shall be deducted 
tn equal proportions fram the sums bequeathed to his wife, his nephew, 
his niece and his sister: Held, the wife took by the will, the absolute 
property in the £500 bequeathed to her, and not a mere power to 
dispose of that sum. Burwell’s ez’rs. v. Anderson, adm’r. &c., 3 
Leigh, 348. 

WITNESS. 


1. (Factor.) A factor, who has made advances for his principal, al- 
though he has a general lien on the goods and the proceeds of the 
goods of his principal in his hands, as a security for his advances, 
is nevertheless a competent witness for his principal, unless he 
has a special claim upon the subject-matter of the controversy. 


Mildeberger v. Baldwin & Forbes; 2 Hall, 176. 


2. (Statements in bill of equity to rebut.) The plaintiffs, to rebut the 
evidence of a witness, introduced by the defendants, offered a bill 
in chancery, filed by him, which contained allegations contra- 
dictory to his testimony at the trial. The witness stated, that the 
bill had been filed by his counsel, and that he had never read it, 
although he believed that his counsel told him what he intended to 
insert in it; but the bill was neither signed nor sworn to by the 
witness. Held, that the evidence thus offered was not admissible. 
Belden v. Davies, 2 Hall, 433. 

3. (Where testimony invalidates deed.) It is no objection to the testi- 
mony of a witness, that it goes to invalidate a title derived by deed 
from such witness. Hadduck v. Wilmarth, 5 N. H. 181. 

4, (One of several makers of promissory note.) In an action against 
one of several makers of a promissory note, another of the makers 
is a competent witness for the defendant, being released by the 
latter from all claim to contribution, to prove the consideration of 
the note to have been an illegal contract for the sale of the office of 
deputy sheriff. Carleton v. Whitcher, 5 N. H. 196. 


WRIT. 


(Returnable on a day subsequent to holding of court.) If a writ of attach- 
ment is made returnable to the Court of Common Pleas on a day 
subsequent to the one fixed by law for the sitting of the court, and 
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the action is entered but the defendant does not appear, the court 
cannot render a judgment against him upon the writ as it originally 
stood, nor can the writ be amended by inserting the proper return 
day. Bell v. Austin, 13 Pick. 90. 

WRIT OF ENTRY. 

1.(Married woman.) A married woman may disseize another without 
the assent of the husband. 

When a husband is in possession of land in right of his wife, a 
writ of entry must be brought against both. Tattle v. Gardner, 5 
N. H. 415. 

2. (Note by administrator.) A, being seized of a tract of land, died ; 
after this, B, having the title of A’s heirs at law, brought a writ of 
entry aguinst C, to recover the land. Pending this action, the 
administrator of A’s estate sold the estate to a stranger, by virtue 
of a license from the judge of probate. It was held that the de- 
mandant was entitled to recover, notwithstanding the sale by the 
administrator. Bean v. Moulton, 5 N. 4. 450. 








NOTICES OF NEW BOOKS. 





Systematic Arrangement of Lord Coke’s First Institute of the Laws of 
England, on the plan of Sir Matthew Hale’s Analysis ; with the An- 
notations of Mr. Hargrave, Lord Chief Justice Hale, and Lord Chan- 
cellor Nottingham ; and a new series of Notes and References to the 
present time, including tables of parallel reference, analytical tables of 
contents, and a copious digested Index. In three volumes. By J. H. 
Tomas, Esq. Second American, from the last London edition ; 
to which are added, the Notes of Charles Butler, Esq. Philadel- 
phia. Alexander Towar. 1836. 


The well known eulogium, pronounced by Dr. Johnson upon Shaks- 
peare, may be applied, mutatis mutandis, to Lord Coke. “Time, 
which is continually washing away the dissoluble fragments of other 
law writers, passes unharmed by the adamant of Coke.” To enlarge 
upon his merits, stamped as they are by the approbation of so many 
judicial generations, would be as “ wasteful excess” as to coin new 
phrases of admiration for his myriad-minded contemporary. His 
great work, “though greatly defective” (we quote from Mr. Hoff- 
man) “in arrangement and method, though interlarded with much 
useless learning, and much other idle, and some absurd matter, and 
infected with the general pedantry and quaintness of the times, is, 
however, the Bible of the Law. The profound and extensive law- 
learning which is to be found in this work, the numerous authorities, 
the many cases proposed and solved, with their nice, acute, and well- 
founded distinctions ; the carefulness of the author to trace the great 
principles of law under all their modifications ; the tendency even of 
his redundancy and quaintness to plant these in the memory, continue 
imperatively to urge this Commentary to the student’s regard, not- 
withstanding the more condensed and regular Digests of a latter day.” 
In these discriminating words, Mr. Hoffman, we believe, has ex- 
pressed no more than the opinion of every judicious lawyer, and no 
changes in the law, either by express statute or the silent modification 
of opinion, cau ever make Coke upon Littleton obsolete. 
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Mr. Thomas’s edition has long been before the public, and what- 
ever may be the opinion entertained as to the comparative merits of 
the new arrangement and the ok! work, either as text books to be 
read or as manuals for reference, no one can deny that he has shewn 
learning, ability, and a perfect knowledge of Lord Coke’s writings. 
The American edition contains the valuable notes of Mr. Butler, 
which are not found in the English, the copyright not having yet ex- 
pired, which make the work complete, and the whole comprises 4 
body of law learning, which ought to be found in the library of every 
lawyer who has a due respect for the great luminaries of his profea- 
sion, and for the profession itself. 


A Treatise on the Principles of Pleading in Civil Actions. By James 
Gouin. 21 Edition, revised and corrected by the author. New- 
York. Published by B. & S. Collins. 1836. 8vo. pp. 536. 


This admirable book has passed to a second edition. The extended 
notice which was taken of it in this Journal on its first appearance, 
renders it unnecessary that we should at this time minutely eonsider 
its general merits. Suffice it to say, that it is a book that has worn 
well. It stands as high in the esteem of the practitionér and of the 
student at this moment, when the freshness of novelty has passed 
away, as it did on its first appearance, and with its newest gloss. 
The thorough reduction of all the cases and apparently disjointed 
rules of pleading, to strict and logical principle by the learned aathor, 
gives his book a rare value. No student should fail to peruse it 
closely ; and no practitioner should omit to include it among his 
books of daily reference—versale diurna. The testimony of the 
venerable Chief Justice Marshall to the merits of the work, were ex- 
pressed in a letter to the author, which has found its way to the pub- 
lic. “I have read the work through,” the Chief Justice writes, “ with 
advantage to myself, and with some surprise at finding that a subject 
which has employed so many pens, should still admit of being pre- 
sented in a form that may make the book an acquisition, certainly to 
the law student, and indeed to the profession. You have well ar- 
ranged the matter belonging to the subject, and have succeeded in 
your design of presenting it, as a system of consistent and rational 
principles, adapted with the utmost precision to the administration of 
justice, according to uniform rule.” 

Gould’s Pleading is a book of which we are proud as an American 
work ; and we are glad to find a second edition called for in so short 
a time after the first. 


42* 
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Summary of the Law of Bills of Exchange, Cash Bills and Promissory 
Notes. By Sir Joun Bayuey, Knt., one of the Justices of his Ma- 
jesty’s Court of King’s Bench. Second American, from the fifth 
London edition. Edited by Francis Bayxey, of Lincoln’s Inn, 
Esq., Barrister at Law; with notes and references to American 
and recent English Decisions, by Wittarp Paituirs and Samuz. 
EE. Szwatt. Boston. Hilliard, Gray & Co. 1836. 


This is a very valuable edition of a very valuable work—a work 
which has now been extensively used for more than a quarter of a 
century. In the opinion expressed of Sir John Bayley by the Amer- 
ican editors, in their advertisement to this edition, we most heartily 
concur. “ His statements of cases are remarkably concise and com- 
plete ; he distinguishes the decided points with great accuracy, and 
lays down general doctrines comprehensively, and at the same time 
with clearness and precision, so that his work, while it is acceptable 
and useful to lawyers, may be easily understood, and safely followed 
by others.” Sir John Bayley is one of the most able and learned 
Judges of this age, and his work on Bills is every way worthy of him. 
It is a manual or compend in which the multitudinous cases and dis- 
tinctions on the subject are wonderfully condensed. It is, indeed, 


more of a multum in parvo book than any other in the range of 
our law. 


The labor bestowed upon this edition by the American editors is 
very great. A large portion of the text, and a still larger proportion 
of the notes, are the fruits of American jurispradence. The editors 
have collected cases on bills and notes from more than two hundred 
volumes of reports published since their former edition of the work. 
“The number of American cases,” they add in their advertisement, 
“stated and cited now exceeds that of the English.” The editors, in 
incorporating the results of American cases into the text, have aptly 
followed the manner of Sir John Bayley, so that the new materials 
seem to fall naturally into the places where we find them. We 
should fail in our duty to our readers, and in justice to the learned 
editors, and to our own high sense of their merits, if we did not speak 
of their labors in the strongest terms of approbation. We wish on all 
occasions to shun expressions which may appear extravagant, and 
especially when we speak of men; but the amount of labor and the 
critical arrangement of cases displayed in the present instance, con- 
trast 80 strongly with the common editorial products of our country, 
that we take pleasure in calling the particular attention of the reader 
to them. 
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A Practical Treatise on Bills of Exchange, Checks on Bankers, Pro- 
missory Notes, Bankers’ Cash Notes and Bank Notes. By Joseru 
Curry, Esq. of the Middle Temple, Barrister at Law. Eighth 
American from the eighth London edition, newly modelled, and greatly 
enlarged and improved; and with references to the Law of Scotland, 
France, and America ; and new chapters on Agents, Partners, Consid- 
eration, Stamps, Requisites, Loss, Times of Presentment, Non-Pay- 
ment, Protest and Notice, Evidence, Bankruptcy, Forgery, Larceny, 
Embezzlement, and False Pretences ; and an Appendix of Precedents. 
Containing the American Notes of former editions, by Judge Slory, 
E. D. Ingraham, and Thos. Huntington, Esqs. To which are now 
added, the Cases decided in the Courts of the United States, and of the 
several States, to the present time, and the Decisions of all the English 
Courts in 1833 and’34. By Pierre Ooitvie Bexseer, Attorney at 

' Law. Springfield. G. & C. Merriam. 1836. 


This is the eighth American from the eighth London edition. Siz- 
teen editions of this book have already appeared, and the author still 
lives to enjoy his fame and to contribute still further to the legal lit- 
erature of his country. Mr. Chitty is now somewhat advanced in life, 
and feeling the weight of years and of infirmities, has withdrawn 
from the active calls of the bar to devote himself entirely to the re- 
vision of his old works and to the composition of new ones. The 
eighth London edition, of which the present American edition is a 
reprint, was a great iraprovement upon all that had preceded it. The 
work was almost re-modelled, and several additional chapters were 
introduced which were entirely new. References are to be found 
occasionally in its pages to American cases; but it appears that the 
author is indebted for those, not to the original volumes of reports, 
but to the notes of the American edition of Bayley on Bills. 

The present edition contains the notes of former editions, and also 
a new series, in the shape of an Editor’s Appendix, by Mr. Beebee. 
The cases that have been decided in the American Courts since 1830, 
the period of the publication of the last edition, and also the decisions 
of the English Courts in 1833 and ’34, are contained in the Editor’s 
Appendix. The form which Mr. Beebee has adopted in presenting 
these English and American Cases, as he says in his advertisement, 
is not without example. It is to be found in the American edition of 
Long on the Sale of Personal Property. And yet, with whatever 
weight of precedent there may be in its favor, we are disposed to 
hold it “more honored in the breach than the observance.” We are 
inclined to view it as a labor-saving plan, or rather as a plan for 
taking labor from the shoulders of the editor and placing it upon 
those of the unlucky student. Certain it is, the work, which consists 
of two parts, or distinct strata, cannot be used with the same facility 
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with that which is characterized by compactness and unity. The 
student and practitioner would both find their labors much abridged, 
if, when consulting a book, they could find all relating to the subject 
of inquiry in one quarter, and not distributed under two or more 
heads. With the present edition they must search the text of the 
author, and then grope their way through a very full and rather ill- 
arranged digest of cases, atlixed as an Appendix by the American 
Editor. 

The appearance of the edition is quite creditable to the publishers. 


Roscoe’s Law Tracts.— Occasional Law Tracts. By Henry Roscoe, 
Esq. of the Inner Temple, Barrister at Law. No.1 On Pleading 
the General Issue since the New Rules. London. S. Sweet. 1836. 
12mo. pp. 67. 


This little pamphlet was the first of a series of Law Tracts proposed 
to be published by the late lamented Henry Roscoe. The design of 
the series was to present, occasionally, to the profession, short trea- 
tises on such legal subjects as appeared to call for elucidation. The 
present tract woul! seem to have a particular interest for the profes- 
sion in England, on account of the reeent adoption of the New Rules 
of Pleading, upon an important portion of which it forms a most val 
uable commentary ; while in the United States, the disposition which 
is manifested to bring about changes in the present system of Plead- 
ing, should make the members of the bar anxious to study the opera- 
tion of change in England. Mr. Roscoe has, with bis usual ability, 
discussed the principles of the decisions to which the Courts have 
come in the construction of the New Rules, and also suggested cases 
likely to occur in the course of practice. Under each of the several 
heads, Assumpsit, Case, Slander, Trespass, and Trover, he has first 
given the New Rules in regard to pleading the general issue ; and 
has next considered the way in which various defences must be set 
up; as, for instance, under the head of Assumpsit, he considers the 
defences—of goods not according witl: sample—that part only of a 
larger quantity is delivered—of credit not expired—of illegality—that 
plaintiff’s title has expired—that contract has been rescinded—of 
want of consideration—in work and labor under a special contract, 
extras—of no agreement in writing under the Statute of Frauds—no 
signed attorney’s bill delivered—payment—payment of money into 
Court. This tract is short, but characterized by the learning, neat- 
ness and ciear arrangement which mark all the productions of the 
distinguished author. 
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Stewart’s Alabama Reports.—Reports of Cases argued and determintd 
in the Supreme Court of Alabama, embracing the decisions made wn the 
years 1827 and 1828, with an Appendix, containing the Rules of Prac- 
tice in the Courts of Alabama. By Groner N. Stewart, Reporter 
appointed by the Court pursuant to statute. 2 vols. ‘Tuscaloosa. 


1830-32. 


Previous to these two volumes of Alabama Reports, have been pi- 
lished—Reports of Cases in the Supreme Court of Alabama: By 
Henry Minor, Reporter appointed by the Court; in one volume, 
from May 1820, to July 1826. It appears that the only materials 
which Mr. Minor had for the arguments of counsel, reported in his 
volume, were the briefs which could be found in the clerk’s office, 
and, in some of the cases, notes taken several years previous to his 
publication without any expectation of applying them to this purpose. 
In most of the cases, as he has stated in his preface, he had no means 
of furnishing the argument in reply. Mr. Stewart’s volumes are in 
continuation of the volume of Mr. Minor, commencing where that 
volume ends. And he appears to have labored under the same difii- 
culties experienced by the former reporter. He has been able to fur- 
nish the arguments of counsel, and the authorities cited, in few of the 
cases only, and often only on one side, because, at the time the causes 
were decided, there was no provision made for reporting them, and 
notes of the arguments and authorities were not preserved. Mr. 
Stewart says in his Preface, that it is only occasionally from the briefs 
filed, that they can be partially and imperfectly obtained. At the end 
of the last term named in the second volume, Mr. Stewart was ap- 
pointed Reporter by the Court, “since which time,” he says, “ full 
notes of the arguments and authorities in all the cases have regularly 
and with much labor been taken and preserved, so that the difficulty 
is now overcome, and the deficiency will no longer exist in cases that 
may be reported after that term.” 

These Reports are interesting illustrations of the present state of the 
law in Alabama. They do not manifest any great acquaintance with 
the books of the profession among the judges and lawyers who figure 
in their pages; but they are not deficient in sound sense and in just 
and discriminating views of the points arising in judgment. The 
marginal notes of the Reporter are creditable to his talents as a law- 
yer, and show him to be qualified for his office, 
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Biographical Notice of the late Henry Roscoe, Esg.—The following 
sketch of the life of a most learned, amiable and accomplished man, 
is taken from the London Law Magazine. Mr. Roscoe was exten- 
sively known, by his various works, throughout our country. Both 
his volumes on Evidence are table-books with the profession of the 
United States. We notice his death with feelings of regret in no 
wise behind those of our English contemporary. His union of the 
literary and legal characters commended him to our love. 


“ We record with sincere regret the early death of one of the most 
diligent and promising, as he was also one of the most honorable and 
estimable, members of our bar, The name of Mr. Roscoe was fa- 
miliar to the whole profession, as the author of some of our most 
useful legal hand-books. Amongst his personal acquaintance, the 
strict truth and honor of his character, the amiableness of his temper, 
and the playfulness of his humor, combined to render him the sub- 
ject of esteem and regard, as universal as it was just. 

He was the youngest son of the late William Roscoe, Esq. of Liv- 
erpool, the historian of Leo and the Medici, and was born in the year 
1799. He was not educated at any school ; he had for a short period 
a classical master, but his knowledge was principally acquired by 
self-instruction. From his earliest youth, his studies were prosecuted 
with a cheerful assiduity ; and an especial devotion to the acquisition 
of classical learniug ; and the more elegant branches of modern lite- 
rature. The failure of his father, in 1816, interposed a temporary ob- 
stecle in the way of his early destination to the bar, and he was placed 
in an attorney’s office at Liverpool, where he remained for some 
-years, no less diligently laboring to possess himself of professional 
knowledge, especially in the more recondite department of Real 
Property Law, in which his first legal publication showed him to 
have attained a proficiency unfrequent in lawyers of a much more 
advanced standing. Subsequently, however, he resumed his original 
purpose, and was entered of the Inner Temple; and in Hilary Term, 
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1826, he was called to the bar by that society. His course of legal 
authorship had already begun. In 1825 he obtained considerable re- 
pute by the publication of an elaborate work on the Law of Actions 
relating to Real Property, in two large volumes, 8vo. which will 
probably continue to be referred to as tue best connected exposition 
of the doctrines governing real actions—a branch of the law, how- 
ever, much of which the recent reforms bave gone far to render ob- 
solete. In the same year he published (in conjunction, we believe, 
with his brother,) a compilati n, in three small volumes, entitled 
“ Westminster Hall ;” an amusing repertory of aneedotes relating 
to law and lawyers, culled from various historical and legal works: 
and superintended also a new edition of Roger North’s gossipping 
Lives of Lord Guildford and his Brothers. In 1828 appeared the 
first edition of his “Digest of the Law of Evidence on Trials at Nisi 
Prius ”—of which a fourth is now on the eve of publication ; a manual 
80 universally in the hands of the profession, and the subject of such 
continual reference in chambers and on the circuit, that to state its 
merits would be altogether superfluous. In the following year ap- 
peared another hardly less useful or popular product of his industry— 
the “ Digest of the Law of Bills of Exchange, &c.” which also has 
passed through several large impressions." In 1830 he contributed 
to Lardner’s Cyclopedia a volume of “ Lives of Eminent British 
Lawyers ;” acreditable and correct performance, but to which higher 
praise perhaps can hardly be ascribed. For some years after this 
period he was employed, under the superintendence of Mr. Gregson, 
in the preparation of Parliamentary Bills for the government, in which 
capacity he was a coadjutor in the framing of the two Reform Bills. 
In 1833, he undertook the editorship of the “ Jurist,” to which he had 
previously been a contributor; the work survived, however, only 
through a single number more. He produced, about the same time, 
a Life (in two vols. 8vo.) of his Father, whose venerable and respected 
age had been terminated a few months before; a modest and pleasing 
work, very favorably noticed in the Edinburgh Review, (No. 117.) 
In the following year he was appointed one of the members of the 
Corporation Commission, and as such visited and reported on many 
boroughs, in different parts of the country. In the spring of 1835, he 
joined Messrs. Crompton and Meeson in the task of reporting in the 
Exchequer: an employment which some men would find in itself 
well nigh sufficient to engage their whole attention, or at least to di- 
vert them from any other continuous course of legal composition. 
But the increasing demands upon his labor only stimulated him—un- 





1In the last edition were introduced notes of many cases from the 
American Reports, relating to the law of bills and notes. 
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happily to the serious injury of his health—to augmented exertions. 
In this same year (1835) he published his “ Digest of the Law of Ev- 
idence in Criminal Cases,” a well-arranged and valuable companion 
to his compendium of Civil Evidence. Besides these various testi- 
monies to his diligence, he compiled, both in the last and the present 
year, a “Digest of the Law,” (that is, a digested index of the cases 
decided in the several Courts), for each of the years 1834 and 1835— 
a task in itself of no trifling labor. In the summer of the latter year, 
he was at length reluctantly persuaded by his medical attendants, in 
consequence of the increased weakness produced by a disease he had 
for some time been laboring under, and which had doubtless been 
aggravated by the severity of his mental labors (diabetes), to renounce 
altogether his engagements in London, and try what country air and 
comparative leisure might effect in his favor. He had a short time 
before been appointed by the Corporation of London to preside in 
the Mayor’s Court there, (a Court of limited civil jurisdiction,) and 
discharged the duties of the office with much credit and efficiency : 
and he now retired to a quiet residence in the neighborhood of that 
town, and within the circle of almost all his dearest connexions. But 
his constitution was too much broken to rally ; his strength continued 
to decline, and he could not even yet be induced to abstain from lit- 
erary labor much too close and trying for his enfeebled frame. Until 
within a very short period of his death, he was busily engaged in the 
revision of the forthcoming edition of his Treatise on Evidence, and 
in the prosecution of a more extended work, a “ Digest of Nisi Prius 
Law,” which he had some time since undertaken in conjunction with 
Mr. Smirke, and which we trust that gentleman, whose qualifications 
as a sound and accurate lawyer eminently qualify him for the task, 
will soon find leisure to complete for publication, and so to correct 
the inaccuracies and supply the omissions of former works of the 
same kind. Mr. Roscoe published also, in January last, a tract “On 
Pleading the General Issue since the New Rules,” the first of a pro- 
jected series of short treatises on legal subjects of present interest. 
Besides the separate works we have enumerated, he was the author 
also of many pleasing poetical attempts, contributed to various peri- 
odical and other publications. 

His religious opinions were of the Unitarian creed ; his political 
principles Whig, or perhaps “more than Whig,” as he was de- 
signated, along with most of his brother commissioners, by Lord 
Lyndhurst ; but without the least tincture of bitterness against those 
of opposite opinions either in politics or religion. Very many were 
the friends whom his character and manners conciliated, and we be- 
lieve it may be alleged of him, without a shade of exaggeration, that 
he never made an enemy. For ourselves, whose acquaintanceship, 
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during a great part of lis professional life, has lain in nearly the same 
legal circle, we can safely aver that we never heard word breathed of 
him save in the spirit of kindliness and esteem. 

Mr. Roscoe married, in 1831, Maris, the second daughter of Thomas 
Fletcher, Esq., of Liverpool, who survives him, and by whom he left 
two childven, a boy and a girl, He died on the 25th of March last, 
in the 37th year of his age, having supported with cheerful and pious 
sulbinission a lingering and long since hopeless illness.” 


Biographical .Votice of Lord Stowell—We take the following sketch 
from ihe Gentlemanws Magazine. It is the best which we have seen, 
in any of the English journals, of the distinguished subject. 

“Died, Jan. 28, 1846, at Early Court, near Reading, aged 90, the 
Right Hon. William Scott, Baron Stowell, of Stowell Park, Co. Glou- 
ces er, a Privy Counsellor, Master of the Faculties, a Bencher of the 
Mi Idle Temple, D.C.L. FPLRLS. and S.A. &e. &e. 

This very eminent and talented man was born at Heworth, in the 
county of Durham, on or about the 18th of October, 1745, (O.S.) the 
memorable year of the Rebellion in Scotland. tle was the eldest son 
of William Scour, an eminent Coal Fitter aud Merchant in Neweastle- 
upon-Tyne, and Jane his wite, daughter of Mr. Henry Atkinson, 
There are some circumstauces connected with his birth, of so curious 
amd alinost romantic a nature, that we are induced to give a short 
narrative of them. Tie whole country, particularly in the North, was 
ia state of the greatest alarm, and the appruach of the rebels to 
Neweastle was almost daily expected ; the town-walls were planted 
with cannon, and the gates closed and fortified, and every practicable 
measure adopted to withstand a siege; many of the inhabitants, who 
had the means, retired into the country ; the consternation was greatly 
increased on the arrival of the news (ibout the 22.1 of September,) of 
the defeat of General Sir Jolin Cope, by the rebel forces, at the battle 
of Preston Pans. Mrs. Scott was at this time far advanced in preg- 
naney, and the family were very desirous to have her removed out of 
the town; but egress, in any commo.: Way, Was next to impossible ; 
her residence was in Love-line, a narrow street adjoining to the pub- 
lic Quay, and the town-wall, at that time, ran along the Quay, be- 
tween Love-lane and the river Tyne. tn this emergeney it was con- 
trived to have some sort of a basket, in which Mrs. Scott was placed, 
and lowered down, from the top of the wall, on the outside, to the 
Quay, where a boat was in readiness to receive her, and by which she 
was conveyed down the river to Heworth, a village about three miles 
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below Newcastle, but on the south side of the Tyne, and in the county 
of Durham; and there she was, shortly after safely delivered of twins. 
a son, named William (Lord Stowell), and a daughter named Barbara. 
The two children were christened, and the entry in the register book 
at All Saints’ Church, in Newcastle (the parish in which the family 
resided), is in the following singular manner :— 

** Baptized in October, 1745. 

* N.B. 18th. William and Barbara, twins of William Scott, Hoastman. 

** Certify’d by the Revd. Mr. Leonard Rumney, Curate of Jarro and He- 
worth, occasioned by the present Rebellion.” 

Lord Stowell received the first rudiments of his classical education 
(as did his younger brother the Earl of Eldon) at the Royal Grammar 
School, in Newcastle-upon-Tyne, under the tuition of that able pre- 
ceptor, the Rev. Hugh Moises, A.M. whose memory will lung be re- 
vered, in connexion with that of the many eminent pupils he reared 
in the paths of learning.’ 

The intuitive and discriminating eye of Mr. Moises soon discerned 
the natural talents and capabilities with which his two young pupils 
were endowed, and, with that almost parental kindness that marked 
all his actions, set himself to promote and forward their education, 
and render thein every service it was in his power to bestow. He 
was mainly instrumental in causing them to be sent to College ; and 
having lived to a patriarchal age, he had the satisfaction of receiving 
at the hinds of his, we may truly say, illustrious pupils, after they had 
attained their high stations, their most grateful attentions and kind- 
ness, in return for the benefits they had derived from his care. 

In 1761 Mr. Scott stood for and obtained a scholarship at Corpus 
Christi College, in the University of Oxford. He was matriculated on 
the Ist of March in that year, and there is a story still extant of bis 
puzzling the Esquire Bedel of the day, who asked him the quality or 
rank of his father, by saying that he was “a fitter,” a technical term 
for the owner of the colliers trading from Neweastle. He stands, 
however, in the register thus: 

* Gulielmus Scott, etatis 15. Gulielmi, de Heworth civit. (a mistake 
for comit.) Dunelm. generosi filius.”’ 

It is rather singular that the accidental circumstance of his having 
been born at Heworth rendered him eligible to stand for the scholar- 
ship of Corpus, and afterwards for «a fellowship at University. 





1 Memoirs of Mr. Moises and some other masters of the same school, by 
the Rev. Edward Brewster, M.A. having been privately printed in a sepa- 
rate tract, were published in the fifth volume of Nichols’s Illustrations of 
the Literary History of the Eighteenth Century, where, at p. 119, will be 
found the Latin epitaph on the monument erected to Mr. Moises by his 
scholars, which was composed by Lord Stowell. 
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On the 20th Noy. 1764, Mr. Seott took his degree as a bachelor of 
arts, being then a member of Corpus; but he soon removed to Uni- 
versity, having become a successful candidate for a fellowship in that 
College, where he was elected probationer Dec. 13, 1764, and admit- 
ted actual fellow June 14, 1765. 

On the 22d March in that year, Mr. Scott, then only a bachelor of 
arts, and in his twentieth year, was appointed one of the tutors of his 
College ; and his indefatigable exertions in that office, as well as the 
rapidly increasing reputation of University, proved the wisdom of the 
selection. In 1657, June 17, he became M.A., and May 30, 1772, 
proceeded bachelor in civil law, having at that time, as may be sup- 
posed, determined on pursuing the profession of the law, and we be- 
lieve entered of the Middle Temple. 

In 1773 he was elected by the members of Convocation to the office 
of Camden’s Reader of Ancient Histories, then vacant by the death of 
Mr. Warneford. His opponents were Mr. Bandinel, of Jesus, and Mr. 
Napleton, of Brasennose, and the numbers, for Scott, 140; Bandinel, 
115; Napleton, 99. This office he retained till the year 1785, and 
filled it with equal credit to himself and advantage to the University. 
His lectures were attended by the largest concourse of academics 
ever known on similar occasions, and all his auditors concurred in 
their admiration of the plan the Professor had laid down, the classical 
elegance of his style, as well as the vast fund of infurmation displayed 
upon every point connected with his subject. We have reason to be- 
lieve that these lectures are still extant in ms. and we hope they may 
even yet be made public. 

About the year 1776, Mr. Scott retired from the Tutorship of Uni- 
versity, and devoted himself to severe study in that branch of the 
legal profession in which he became so eminently distinguished. 
But he neither relinquished his residence in Oxford, nor did the in- 
terest he took in every thing connected with its welfare and reputa- 
tion at all diminish. It is to the exertions of Lord Stowell that the 
Bodleian Library owes much of its present prosperity. The fund for 
the purchase of books was at that period so small, as to be altogether 
inadequate to furnishing the Library with even the foreign journals, 
much less to take advantage, at the public sales of several eminent 
Libraries both here and abroad, of storing the shelves of the public 
Library with the treasures about to be disperse. At the suggestion 
of Mr. Scott, an additional fund was created, by the imposition of a 
small annual payment from every individual who can claim the use 
of the Library, as well as another sum to be paid on matriculation ; 
and in order to create a present purse for the purchase of the rarities 
of the Pinelli and Crevenna sales, a large sum was to be borrowed 
from such members and friends of the University as felt inclined to 
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forward this object, by the loan of moneys, without interest, to be 
charged on, and finally repaid out of, the fund thus to be created. 
There is extant a very elaborate paper drawn up by Lord Stowell at 
that period, explanatory of the plan, and earnestly recommending its 
adoption; and he himself contributed to the fund by a loan, and that 
at a time when it may be conjectured he had nothing but his academ- 
ical income to rely on." 

On the 231 of June, 1779, he took the deg:ee of Doctor in Civil 
Law as a grand compownder; and soon afier commenced his career 
as an advocate in the Civil Law Courts. Here he rose to the highest 
eminence with a rapidity almost unexampled. In 1787, he was ap- 
pointed King’s Advocate General, shortly after Judge of the Consist- 
ory Court of London, Vicar General of the Province of Canterbury, 
and Master of the Faculties. He was Knighted September 3, 1788, 
and in 1798 became Judge of the High Court of Admiralty, and was 
sworn in as a member of the Privy Council. In 1790 he was chosen 
M. P. for Downton, and on the 23.1. of March, 1801, had the distin- 
guished honor of being unanimously elected as the representative in 
Parliament for the University, of which he was himself one of the 
chief ornaments; this office he continued to fill, with the greatest. 
possible advantage to his constituents, and we ! elieve satisfaction to 
himself, until called to the House of Lords in 1821. 

Sir William Scott was created a Peer on occasion of the corona- 
tion of King George the Fourth, by patent dated July 17, 1821, at the 
same time when his brother Lord: Eldon was advanced to an Earl- 
dom. He retired from the Court of Admiralty in 1828; and trom his 
other judicial appointments about the same time. 

Fortified by a store of knowledge at once profound and multifari- 
ous, combining all the materials that indefatigable research, close and 
minute observation, and intense study, could provide for the supply 
of an acute, vigorous, and capacious mind, the judgments of Lord 
Stowell in the several courts in whieh he presided, are universally 
estimated as models of sound and powerful reasoning, and of the 
purest classical eloquence. Devoting his brillant talents and extra- 
ordinary acumen to the noblest branch of his profession—the study 


1 Lord Stowell's last visits to Oxford were in 1817 and in 1825. On the 
first occasion he came to celebrate the tercentenary of the foundation of his 
first College, Corpus Christi; on the lust, to pay a friendly visit, during the 
long vacation, to Dr. Casberd, of St. John’s with whom he remained for 
nearly three weeks ; enjoying, with great apparent delight, the social hos- 
pitality of the College, and receiving the marked attentions of every mem- 
ber of the University in residence at the time. 
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of international law—and living in times when a general war called 
all this knowledge into action, his decisions have passed into prece- 
dents equal, if not superior, in autherity, to those of the venerable 
fathers of the science, Puffendorf, Grotius, Vattel, &c. There cannot 
perhaps be a more convincing proof of their value, than that afforded 
by the testimony of an adversary. Lord Stowell printed, for private 
distri ution, some copies of his several judgments, and sent one to 
the Admiralty Judge of the United States of America. In acknow- 
ledging the present, the American Judge wrote to the following 
effect—* In the excitement caused by the hostilities then raging be- 
tween our countries, I frequently impugned your judgments and con- 
sidered them as severe and partial; but upon a calm review of your 
decisions after a lapse of years, and a more mature experience, I am 
bound to acknowledge my entire conviction both in their accuracy 
and equity.” He added—* I have taken care that they shall form the 
basis of the maritime law of the United States, and I have no hesita- 
tion in saying, that they ought to do so in that of every civilized 
country in the world.” 

In his political principles and conduct, Lord Stowell was invaria- 
bly the uncompromising and firm supporter of the established Con- 
stitution of his country in Church and State. As an elegant scholar, 
thoroughly imbued with every accomplishment which constitutes the 
literary character, the name of Lord Stowell was, from his college 
days, associated with the brightest in that constellation of genius 
which enlightened and guided the last generation. The friend of 
Burke and Windham, and the executor of Samuel Johnson, to whose 
memoirs he has indeed liberaliy contributed, “ Dr. Scott, of the Com- 
mons,” was received as the equal of those immortal men. 

In private life, he was the charm and ornament of every society of 
which he formed a part; in conversation, passing “from grave to 
gay, from lively to severe,” with a happy facility, which at once 
called forth the strongest feelings of admiration and delight. The 
patron of genius, he drew around him young aspirants to honors, who 
looked up to him with veneration and esteem. In his retirement, it 
was delightful to observe how easily this venerable Peer could bend 
his giant mind from the all-absorbing consideration of his extensive 
and laborious legal occupations, to the enjoyment of those rural 
pleasures which at times had a charm even for his great and ex- 
panded intellect. His unbounded charities acquired for him univer- 
sal regard and esteem. The poor in the neighborhood of Reading 
will have reason to regret his loss; for the hand of charity was never 
closed to the supplication of the destitute and distressed. 

Lord Stowell was twice married: first, in April, 1782, to Anna- 
Maria, eldest daughter and coheiress of John Bagnall, Esq. with whom 
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he acquired the estate of Early Court. By this lady, who died Sept, 
4, 1809, he had issue one daughter and one son. The latter, the Hon. 
William Scott, formerly M. P. for Gatton, died uniuiried only two 
months before his futher (see our Jan. number, p. 99.) His sister, 
who survives, was first married in 18069 to Lr. Col. Thomas Towns- 
end, (eldest son of Gore Townsend, 'sq. of Honington-hall, Co. War- 
wick,) who died in 1820; and she became in 1823 the second wile of 
Lord Viscount Sidmouth. 

Lord Stowells second alliance was with Louisa-Catherine dowager 
Marchioness of Sligo, the third aughter of the celebrated Admiral 
Richard Earl Howe, and mother of the present Marquis of Sligo, now 
Governor of Jamaica. ‘Their first interview is said to have veen when 
ber Ladyship appeared before lim as a suitor in the Court of Admi- 
ralty, like Lady Elizabeth Grey before King Edward the Fourth. 
The Marchioness died on the £0.h of August, 1817. 

On the 3d Feb. the mortal remains of Lord Stowell were removed 
from Early Court, and consigned to the family vault in Sonning 
Church, in a manner cc rresponding with his elevated rank and station 
in society, followed by the distinguished members of his family, and 
a4 DuMmerous company of the resident gentry of the neighborhood, 

With the view of saving the legacy duty, Lord Stowell made over 
the greater part of his property to his son, recently deceased. ‘This 
rendered it necessary for his Lordship, as his son’s legal representa- 
tive, to administer to his effects, by which he was compelled to pay 
larger duty than the property would have incurred had it been left 
in the usual way. Who can but smile when a lawyer, and be one of 
the most acute, is thus foiled by hs own weapon! 

Lord Stowell'’s will, which is dated April 30, 1830, has been proved 
by Viscount Sidmouth and W. Chisholin, Exq. two of the executors, 
Lord Eldon, the other, having ren uneed the probate. “The property 
was sworn under 250,000. Lady Sidmouih, his only surviving child, 
takes a life-interest in the whole property, real and personal, subject 
to the legacies, annuities, and debis. The landed estates afterwards 
descend to his great-nephew, Lord Encombe; and the personals to 
the children of Mrs, Foster, bis Loraship’s niece, (being the only 
daughter of Mr. Henry Scott, the second brother, who died in 1779,) 
to Whom the bequest is not unimportant. Annuities of 1OCL are left 
toeach of his servants. To University, and Corpus Christi Colleges, 
Oxford, the Society of the Middle Temple, and the College of Doc- 
tor’s Commons, he has bequeathed 200. each. 

Lord Stowell’s extensive estates in Gloucestershire, having been 
purchased during the pr: riod of high prices, have never yet produced 
a return adequate to the large capital invested in them. 
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Biographical Notice of Elward Livingston, Esq.—Since our last 
number, this great jurist and philanthropist has been removed from 
amongst men. He has left behind him a fame unrivalled in the ju- 
risprudence of our country, end which is fully recognised by all civ- 
ilized nations. He died in the 72 year of his age. The following 
notice of the principal events of his life appeared in the New York 
Mercantile Advertiser shortly after his decease. It is taken chiefly 
from the National Portrait Gallery. 

“Edward Livingston was born in the year 1764, at Claremont, (Liv- 
ingsion’s manor,) in this State: he was descended from an ancient 
and honorable Scottish family. His education was commenced at 
Albany, and continued afterwards at a grammar school at Esopus ; on 
the destruction of that village in 1777, he removed to the neighboring 
village of Harley. In 1779 he entered Princeton College, and took 
his degrees two years afterwards. The warlike scenes in and about 
Princeton, during his residence there, Were Very unpropitious to a scho- 
lastic education. 

The class which graduated in 1781, consisted of but four young 
men; yet of these, three met twelve or thirteen years afterwards, as 
members of the House of Representatives of the United States: they 
were. Mr. Livingston, Mr. Win. B. Giles, of Va., and Mr. Abraham 
Venables, who perished at the destruction of the theatre in Rich- 
mond, Virginia. 

Ou leaving College, Mr. Livingston studied law at Albany, under 
the direction of the late Chance lor Lansing, and was admitted to the 
Bar in 1785. From this period till 1794, he was arduously employed 
in the duties of his profession. The active part he took in relation to 
the new Constitution, (which was more zealously opposed in New- 
York than in any other State.) together with his success at the bar, 
led to his election, in the last mentioned year, to C ngress. He rep- 
resented the city of New York, the counties of Queens and Rich- 
mond: the whole representation of the State at that time consisted 
only of ten members. This was the commencement of his public 
career, and for the six successive years, he was an able and ardent 
supporter of the republican party, and maintained an elevated position 
in Congress. 

In the spring of 1801, Mr. Livingston declined a re-election, and 
settled in New York, to pursue his profession—he was soon after ap- 
pointed District Attorney of the United States, and about the same 
time was elected Mayor of the city. 

This latter office, which then required high judicial as well as ex- 
ecutive talents, he held for upWards of two years. During his term, 
the city was visited with yellow fever. Mr. Livingston never tor a 
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moment deserted his post, but sacrificed his comforts and endangered 
his life, in unremitted cares to lessen the calamity that had fallen 
upon his fellow citizens—the result was, he was himself attacked with 
the pestilence and reduced to the very point of death. Recovering 
from his illness, he resigned the office which he held, and determined 
to remove to Louisiana, which had lately been ceded to the United 
States by the treaty negotiated by his brother, the late Chancellor 
Livingston. As soon as his intention to leave New York was de- 
clared, he received renewed testimonials of public respect, and the 
venerable George Clinton, then Governor of the State, addressed him 
a complimentary letter. In February, 1804, Mr. Livingston arrived 
at New Orleans, and there pursued with great success, his profession. 
When Louisiana was invaded by the British, Mr. Livingston offered 
his services to Gen. Jackson ; his offer was accepted, and during the 
short bat brilliant campaign he acted as aid, and at the close of the 
war received the most flattering testimonials from the General, of that 
regard which has since been more signally evinced. When shortly 
afterwards the well known arrest of General Jackson was made, Mr. 
Livingston acted as his counsel, and the celebrated written defence 
was froim his pen. 

But the services he rendered the people of Louisiana, at the bar and 
in the field, were the least important benefits he conferred on them. 

The system of jurisprudence, and also of municipal law which, in 
conjunction with others, he was appointed by the Legislature to pre- 
pare, are evidences of his untiring industry and deep research ; but 
his penal code, his own unassisted work, is an enduring monument of 
his profound learning, and proves that he was guided by a wise phi- 
lanthropy, and an earnest desire for the welfare of mankind. 

After an absence of more than twenty years from the National Le- 
gislature, Mr. Livingston was chosen to represent the people of Lou- 
isiana in Congress in 1823. In 1829, he was elected by the Legisla- 
ture of that State to the Senate of the United States. In 1831, he was 
appointed by the President, Secretary of State, and in 1833 he ac- 
eepted the Mission to France. The skill, discretion, and ability which 
he displayed in those important stations, especially the last, are fa- 
miliar to all our readers. ‘They cannot have forgotten the feeling 
with which he was received by the citizens of New York, scarcely a 
year ago, on his return from his arduous mission: he was prized and 
praised by all parties, and a public dinner was given to him here, and 
tendered to him elsewhere, in token of the admiration of the people 
for the manner in which he managed the difficult negotiations, and 
the fearless patriotism with which he defended our national honor. 
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Revue Etrangére—The numbers of this interesting journal for De- 
cember, January and February, have been received. Among the ar- 
ticles in the December number, is one by Mr. Justice Story, of our 
country, on the organization and jurisdiction of Courts of Justice in 
the United States ; by M. Feelix, an analytic examination of the project 
of a law sur le régime hypothécaire, and upon the establishment of 
property in immovables, prepared for Bavaria this side of the Khine ; 
by M. Rumpf, of Berlin, on arbitration in Prussia; by B. A.C. Aubry, 
professor of law in Strashourg, on the execution of judgments of 
foreign tribunals. Among the articles in the number for January is a 
continuation of Professor Aubry’s article in the former number ; a 
project of a penal code for Sweden, by M. Lindblad, doctor of law at 
Upsal; an historical sketch of reform in civil legislation in Tuscany, 
by M. Nannini, advocate at Florence; an article on the French and 
Foreign legislation with regard to lunatics, by M. Nignon de Berty ; 
labors of the British Parliament for the melioration of the condition 
of the natives of the colonies; decisions of general interest by the su- 
perior courts of France. The number for February contains an arti- 
cle on the initiative and for.vation of laws, in which the practice of the 
Congress of the United States is referred to, by M. Lorieux, the author 
of the history of the reign and fall of Charles X.; on the international 
legislation of Russia ; on the French legislation with regard to medi- 
cine and pharmacy, by M. Nignon de Berty. All the numbers con- 
tain copious lists of the new publications, and also interesting hems 
of legal intelligence, both with regard to France and foreign nations, 
thus fulfilling the promise implied by the title of the Journal, Revue 
Etrangére et Francaise. 


Overruling.—The word overrule is used by lawyers in the sense of 
supersede ;—as, to overrule a plea ig to reject it as insufficient ;—to 
overrule a decided case is to reject its authority ;—and when the de- 
cision of an inferior court is reversed by a higher, on appeal, it is 
sometimes said to he overruled. But the same word, when used by 
members of the clerical profession, has a somewhat different mean- 
ing, whic) on one occasion, gave rise to a ludicrous blunder. The 

tev. Dr. R. being called upon, some years since, according to the 
usual custom, to open a session of the Court of Common Pleas in C, 
in Massachusetts, with prayer, after invoking a blessing upon the 
Court, prayed, with great fervor, that God would overrule all their 
decisions 
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Curious Decision.—An important decision upon dress lately took place 
before a judicial tribunal at Paris. A correspondent of a London pa- 
per, thus describes the circumstances :— 

“A rich English woman, Mrs. Graham, had received a beautiful 
dress of embroidered black lace, but it wanted the body ; a deficiency 
which she could not supply every where. In order to have it pro- 
perly made, she sent to Mesdames Rousselle and Troyes, requesting 
them to make her a body to correspond with the skirt. This was the 
only stipulation made; but a difficulty arose out of it, for the skirt 
itself was of inferior design, while the border upon it was far richer 
and more elegant. The embroiderers followed the dictates of their 
own taste, and produced a magnificent body, for which they charged 
300 francs. Mrs. Graham refused to have the dress, declaring that 
she had desired to have a body similar to the skirt and not the border, 
“a practice which is never departed from,” as she observed through 
the medium of her Counsel, who exhibited the dress in Court. The 
Bench, unable to determine so abstruse a question, demanded the ex- 
perienced aid of Madame !.adun, a celebrated lace dealer, who made 
a report to the Court on stamped paper, properly authenticated in all 
due form and order, to the following effect :—“ That if it be true in 
principle, that the custom was to make the body to correspond with 
the skirt, yet in fact good sense and good taste concur in justifying the 
proceeding of Mesdames Rousselle and Troyes, who, emancipating 
themselves from the trammels of routine, had boldly dared to substitute, 
for the happy accomplishment of their object, the rich and tasteful de- 
sign of the border, instead of the mean and paltry one of the skirt.” 


Lord Kenyon.—The many stories, which are currently told of the 
extraordinary ignoiance of Lord Kenyon, on all except legal subjects, 
render the following not improbable. It is, perhaps, at any rate, as 
true as the others. His Lordship, on the trial of a bookseller, for 
publishing Paine’s Age of Reason, in his charge to the jury, enume- 
rated many celebrated men who had been sincere christians: and, 
after having enforced the example of Locke and Newton,—proceeded : 
“ Nor, gentlemen, is this belief confined to men of comparative seclu- 
sion, since men, the greatest and most distinguished, both as philoso- 
phers and as monarclis, have enforced this belief, and shown its in- 
fluence by their conduct. Above all, gentlemen, need I name to you 
the Emperor Julian, who was so celebrated for the practice of every 
christian virtue, that he was called Julian the Apostle.”—{ Letters, Con- 
versations and Recollections of S. T'. Coleridge, p. 66.) 
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Codification in Massachusetts. —The following gentlemen have been 
appointed by the Governor of Massachusetts, agreeably to the resolve 
mentioned in our last number, (jp. 128), to take into consideration the 
practicability and expediency cf reducing to a systematic code the com- 
mon law of Massachusetts, or any part thereof, viz. Mr. Justice Story, 
Theron Metcalf, Professor Greenleaf, C. E. Forbes, and L. 8. Cushing. 
All of these gentlemen are interested in the subject, and believe it to 
be both practicable and expedient to reduce the common law to a 
systematic code. We shall await, with no little anxiety, for their Re- 
port. We anticipate that the course of Massachusetts will produce 
an influence which will spread over the United States, and, perhaps, 
at some distant period, flow back upon England. ‘To the boldness 
and ability with which the subject was introduced by Gov. Everett, 
in his Address to the Senate and House of Representatives, the 
friends of codification are indebted for the encourag.ng appearances 
which give them reason to hope for final success. 


Monument to Hon. Nathan Dane.—A neat monument, of a pyra- 
midical form, of white marble, bas been erected over the remains of 
this distinguished jurist, bearing on one of its sides the foilowing in- 
scription—the production, we presume, of Mr. Justice Story: 

“In memory of the Hon. Nathan Dane, LL.D. A revolutionary 
Statesman ; an eminent Jurist; the Author of the Ordinance of 1787 
for the Government of the Western Territories; the Author of an 
Abridgment and Digest of the American Law ; the Founder of the 
Dane Professorship of Law in Harvard University. His Private Life 
was distinguished for Simplicity, Integrity, and Dignity. His Public 
Life for Wisdom, Fidelity, and Patriotism. He lived and died a 
Christian. He was born on the 27th of December, 1752. He died 
on the Lith of February, 1835. 

His fame belongs to his country. 
Let the gratitude of future ages cherish it.” 


Appointments by the President ; by and with the advice and consent of 
the Senate. 
Andrew T. Judson, to be judge of the United States for the Dis- 
trict of Connecticut. 
Henry L. Ellsworth, to be Commissioner of Patents. 
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Ross Wilkins, of Michigan, to be judge of the United States for the 
District of Michigan. 

Daniel Goodwin, of Michigan, to be atturney of the United States 
for said District. 

Conrad Ten Eyck, of Michigan, to be attorney of the United States 
for said District. 

‘The commissions of the three last named officers to issue when the 
State of Michigan shall be admitted into the Union, according to the 
provisions of the act “to establish the northern boundary line of the 
State of Ohio, and to provide for the admission of the State of Michi- 
gat: into the Union on certain conditions.” 

Thomas H. Kenan, of Georgia, to be marshal of the United States 
for the District of Georgia. 
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Naville F. M. L., de la Charité legale, de ses effects, de ses causes, 
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Mendiciié. 2 vols. 8vo. 15s. 
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Supplement aux Institutes de droit administratif, de M. le baron de 
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Tableau de la jurisprudence du conseil d’état, en matiére de conflits, 
depuis Vordonnance réylementaire du 1 juin 1828; par M. Boula- 
tignier. 
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Paris, Néve. 
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avec la législation actuelle; par M. C. Sédillot; 2° édition. Paris, 
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Institutes de Justinien, nouvellement expliquées ; par A. M. Ducau 
roy, 5° édition, 3 vol. in 8°. Paris. Gobelet. 

Code et manuel du Commissaire-priseur, contenant exposé des at- 
tributions et des fonctions de tous les officiers vendeurs (commissaires- 
priseures, notaires, greffiers et huissiers), etc.; par M. G. Benou ; 
tome 1”, in 8°. Paris, d’Ocagne. 

Codes francais expliqués (au nombre de 10) par leurs motifs ; par J. 
A. Rogron (1° livraison); grand in 8°. Paris, Alexandre Gobelet. 

Examen du Systéme électoral anglais depuis Vacte de réforme, 
comparé au Systeme électoral frangais; par M. Ad. Jollivet, in 8%. 
Paris, Guiraudet. 

VOL. XV.—NO. XXX. Ad 








516 Quarterly List of Law Publications. [July, 


De état actuel de la question de la peine de mort; par M. Hepp, 
professeur 4 Tubingue. Tubingue. 

Exposé de la constitution Anglaise, telle que lout faite les modifi- 
cations successives survenues depuis les temps les plus réculés jusqu’ 
a nos jours; par M. Abrazas. Vol. 1. Cologne. 

Pouvoir judiciare et exécutif de la Confédération germanique (Die 
richterliche and vollziehende Gewalt, ete.) ; par M. Arnold. Stutgard, 
Loeflund ; in 8°. 

De la disproportion qui existe aujourd’hui entre Ja position des pro- 
létaires, et celle des classes aisées de la société, considérée sous le rap- 
port du droit, (Ueber die dermaligen Misverhaeltnisse, etc.); par M. 
Arnold. Munich, Franz; in 8°. 

Recucil de causes célébres en matiére civile, décidées par les cours 
supérieures du royaume de Wurtemberg (Civil Rechtsspruche, etc.) ; 
par M. Tafel. Heilbron, Drechsler; in 8°. 

Commentaire du second chapitre du Code civil d’Autriche (Aus- 
fuhliche Erlaeuterung, etc.); par M. Dolliner. Vienne, Moesle ; ia 88. 

Législation pénale militaire de la Prusse (Das preussische militaer 
Strafrecht); par M. Friccius. Berlin, Nicolai; in 8°. 

De la peine de mort (Ueber die Todesstrafe); par M. Fritsche, 
Leipzig, Kummer; in 8°. 

Systéme du droit civil de la Prusse (System, etc.); par M. de Ro- 
enne, 2° édit., vol. l°. Halle. 

Théorie de la preuve dans la procédure civile de Prusse (Theorie, 
ete.); par M. Leuc. Aix-la-Chapelle, Mayer. 

Manuel de la procédure civile du droit commun de l’Allemagne 
(Lehrbuch, etc.); par M. Linde. 2° édition, augmentée. Bonn, Marcus. 

La Prusse a-t-elle besoin d’une constitution (Preussen, etc.) ? Par un 
habitant des nouvelles provinces de la Prusse. Breslau, Richter. 

Essai sur les bases du droit de punir (Versuch, ete.); par M. de 
Preuschen. Darmstadt, Heyer. 

Manuel du droit privé de la Prusse (Handbuch) ; formant le 2° vol. 
du deoit civil; par M. ‘Temme. Leipzig, Kolmann, 

Manuel complet et systématique du droit privé de la Prusse (Aus- 
fuhrliches systematiches Handbuch, etc.); par M. Thoene. 2° livraison 
du tome 1". Leipzig, Hahn. 

De la législation en matiére de censure et de presse (Ueber Censur, 
etc.); par M. Wohlfahrt. Rudolstadt, Froebel. 

Manuel complet de la procédure en Baviére (Vollstaendiges Hand- 
buch, ete.); par M. Wende. Nuremberg, Riegel. 

Revue de Hambourg, en matiére de politique, de commerce et de 
droit commercial (Hamburgische Zeitschrift, etc.) ; publiée par M. 
Asher. 2° année, 4 cahiers. Hambourg, Perthes et Besser. 
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Mémoires sur diverses questions de droit pénal (Abhandlungen, 
etc.); par M. de Wechter, 1* vol. Du rapt et du viol. Leipzig, Wei- 
demann. 

L’organisation des tribunaux civils (Die Civilgerichtsstellen, etc.) ; 
dans les provinces allemnandes et Italiennes de empire d’Autriche ; 
par M. Haunerl ; vol. 2. Vienne, Sollinger. 

Le Tarif des douanes de l’Autriche (K. K. Oester. Zoll-Tarif, ete.) ; 
présentant, par ordre alphabétique, les droits d’entrée, de sortie et de 
transit; par M. Steinheil. Vienne, Wallishausser. 

Le droit de succession dans son développement historique (Das Erb- 
recht in Welthistorischer Entwickelung; par M. Gans, professeur a 
Berlin, vol. 4. (Prix des 4 volumes, 12 florins). Stuttgard, Cotta. 

Code du droit de change de l’Europe, ou recueil des lois en vigueur, 
sur les lettres de change (Codex der europeischen Wecliselrechte.) ; 
tom. I, contenant les lois des différens pays allemands. Nuremberg, 
Schrag. 

Motifs du projet du code pénal pour le royaume de Norwége (Mo- 
tive, etc.); traduits en allemand par M. Thaulow. Christiania et 
Leipzig, Broskhaus. 

Histoire pragmatique de la régénération nationale et politique de la 
Gréce, (Pragmatische Geschichte, ete.;) par M. Kluber. Francfort, Var- 
rentrapp. 

Annales du Barreau francais, ou choix des plaidoyers et mémoires 
les plus remarquables (t. VII. de Ja collection). Barreau moderne, 
tom. 1, in 8°. Paris, B. Warée ainé. 

Médecine légale, théorique et pratique, par M. Alph. Devergie: 
avec le texte et l’interprétation des lois relatives a la médecine légale, 
revue et annotée, par J. B. F. de Haussy de Robécourt ; tom. II, pre- 
miére partie, in 8°. Paris, Germer-Bailliére. 

Systéme complet de médecine légale; par M. Trinquier; t. 1, in- 
4°. Paris, Germer-Pailliére. 

Manuel de droit romain, ou explication des Institutes de Justinien, 
par demandes et réponses ; par M. E. Lagrange, 3° édition. Paris, 
Mansut. 

Manuel de tous les actes sous signatures p:'vées, en matiéres civiles, 
commerciales, etc.; par M. Biret, in-18. Paris, Roret. 

Recueil général annoté des lois, décrets et ordonnances, in-8°. 
Paris, rue Condé, 10. 

Traité de la dot, suivant le code civil, et conférence avec ancien 
droit. Par M. H. Tessier, 2 vol. in-8°. Paris, Néve. 
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The Municipal Corporation Act, (5 & 6 Wm. 4, c. 76.) compared 
with, and corrected by the Roll, with a practical Introduction, Notes 
and Forms, and the cases decided upon the act. By John Frederick 
Archbold, Esq. Barrister at Law. In 12mo. price 6s. bds. 

The Acts relating to the Administration of Law in Courts of Equi- 
ty, passed the Sessions of 1 W. 4,2 W. 4,4 & 5 W. 4, and 5 & 6 W. 
4; with an Introduction and Notes. The Second Edition. By Wm. 
Thomas Jemmett, Esq. of Lincoln’s Inn, Barrister at Law. In 
12mo., price 7s. bds. 

The New Bills for the Registration of Electors critically examined, 
with a view to the Principles on which they should be founded, and 
the Evils and Defects they propose to remedy. By John David 
Chambers, Esq., M. A., of the Inner Temple, Barrister at Law. In 
8vo. price 2s. 6d. 

{We differ in many points from the writer, but recommend his 
pamphlet to the attention of all who may take part in the discussion 
of the new bill.] London Law Mag. 

An Essay upon the Law respecting Husband and Wife ; comprising 
more particularly a comparative view of the Law of Marriage in Eng- 
land, Scotland and Ireland. Second Edition. By Henry Prater, 
Esq., of the Middle Temple, Barrister. In 8vo., price 4s. sewed. 

Tracts on Law, Government, and other Political Subjects; being 
partly republications and partly original. Collected and edited by 
John Palmer, Gent. In 8vo., price 15s. bds. 

[We fear the interest in most of the subjects discussed in this volume 
has passed away, but it does credit to the author’s judgment and in- 
dustry. Some of the anecdotes are curious.] London Law Mag. 
Reports of Cases argued and determined in the High Court of 

Chancery in Ireland, during the time of Lord Chancellor Sugden, 

from the Commencement of Hilary Term 1835, to the Commence- 

ment of Easter Term 1835. By B.C. Lloyd and F. Goold, Esqrs., 

Barristers at Law. In royal 8vo., price 11. 3s. bds. 

[The unrivalled pre-eminence universally accorded to Sir Edward 
Sugden as an Equity lawyer, renders it unnecessary to dwell upon 
the value of these Reports, assuming them to be (as we are informed 
they are) correct.] London Law Mag. 

A Treatise on the Law of Arbitration and Awards ; including the 
Act of Parliament relating to Arbitrations between Masters and 
Workmen ; with an Appendix of precedents. The Second Edition, 
By William Henry Watson, Esq. of Lincoln’s Inn, Barrister at Law. 
In b5vo., price 16s. bds. 

Elements of International Law; with a Sketch of the History of 
the Science. By Henry Wheaton, LL.D. In 2 vols, 8vo. price MU. 
1s. bds, 
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The Crown Circuit Companion; in which is incorporated the 
Crown Circuit Assistant. Tenth Edition, containing numerous Pre- 
cedents, with the Statutes and Decisions down to the present time. 
By Archer Ryland, of Gray’s Inn, Esq., Barrister at Law; price ll. 
ls. bds. 


The Act for the amendment and better administration of the laws 
relating to the Poor in England and Wales. Third Edition. To which 
is added, the Act to facilitate the Conveyance of Workhouses and 
other Property of Parishes, and of Incorporations or Unions of Par- 
ishes in England and Wales, with explanatory Notes, and a copious 
Index. By John Tidd Pratt, Esq. Barrister at Law. In 12mo. price 
3s. sewed. 


The Practical Man; or, Pocket Companion for Solicitors, Auc- 
tioneers, Estate Agents, Valuers, &c. &c. By Rolla Rouse, Solicitor. 
Price 6s. 
fA very useful compilation.] London Law Mag. 

Practical Suggestions and Instructions to Young Attornies and At- 
tornies’ Clerks, pointing out measures best calculated for their advan- 
tage, errors into which they may easily fall, and proper methods of 
practice generally, and in various departments. Written from the 
experience of many years’ diligent employment in the general routine 
of business. By G. Thompson, Attorney at Law. The Second Edi- 
tion. By Joseph Greaves, Attorney at Law. In 12mo. price 12s. bds. 


A Treatise on the Law of Adulterine Bastardy, with a Report of the 
Banbury Case, and of all other Cases bearing upon the subject. By 
Sir Harris Nicolas, K.C. M.G. Barrister at Law. In 8vo. price IJ. 1s. 
cloth bds. 

[A book equally remarkable for clearness of arrangement, fullness of 
information, and acuteness of argument. The subject may fairly be 
regarded as exhausted by it.] London Law Mag. 

A Practical Treatise of Passing Private Bills through both Houses 
of Parliament, containing full directions for Members who have charge 
of Private Bills, and for Solicitors, &c. with an Appendix of the Proofs 
necessary before Conimittees, and the Standing Orders, and Tables of 
Fees, of Lords and Commons. By John Halcomb, Esq., Barrister at 
Law. In 8vo. price i4s. bds. 

A General Digest of the Law for the year 1835, containing all the 
Reported Decisions in all the Courts ; together with the Rules of Court. 
By Henry Roscoe, of the Inner Temple, Esq. Barrister at Law. In 
12mo. price 10s. 6d. bds. 


A Manual for Articled Clerks and other Law Students. In 12mo. 
price 8s. Cloth bids. 
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General Laws relating to the Revenue of Excise, 18mo. 2s. 9d. 
cloth. 


Hertslet’s Commercial Treatises, Laws, &c. Vol. IV. 8vo. 18s. 
boards. 


Williams’s Abstract of the Acts. By Bell, (1835,) 8vo. 9s. bds. 
The Building Act; with Notes and Cases. By A. Angier. Fools- 
cap. 2s. 6d. Cloth. 


A full Abstract of the Highway Act. By H. Clarke. 12mo. 2s. 
Cloth. 


A Practical Guide to Surveyors of Highways. By F. W. Nash, 
Esq. Foolscap, 8vo. 2s. bd. boards. 

Collection of all the Rules, Orders and Regulations of the Poor 
Law Commissioners of England and Wales. By D. Chambers, Esq, 
12mo. 2s. 6d. boards. 

Occasional Law Tracts. By Henry Roscoe, Esq. of the Inner 
Temple, Barrister at Law. No. I. On Pleading the General Issue 
since the New Rules. London. 8S. Sweet. 1836. 12mo. pp. 67. 
[This little tract is noticed in the present number. A biographica) 

notice of the lamented author will be found ante, p. 500.) 

AMERICAN. 

Day’s Reports of Cases in the Supreme Court of Errors of the State 
of Connecticut. Vol. X. Hartford. Packard & Brown. 1836. 

Paige’s Reports of Cases in the Court of Chancery of the State of 
New York. Vol. V. New York. 1836. 

Commentaries on American Law, by James Kent. Third edition. 
4vols. New York. 1836. 

[We are glad that this admirable work has passed to a third edition. 
We shall review it at length in a future number. The present 
edition contains many material improvements, and is considerably 
expanded by the insertion of new matter. ‘The old paging is, how- 
ever, preserved.] 

Thomas’s Systematic Arrangement of Coke Littleton. 3 vols. 2d 
American from the last London edition. To which are added the 
notes of Charles Butler, Esq. Philadelphia. Alexander Tower. 
1836. 8vo. 

{Noticed in this number, p. 494.] 

Gould’s Pleading ; 2d edition, revised and corrected by the author. 


New York. Published by B. & S. Collins. 1836. 8vo. 
{Noticed in this number, p. 495.] 


Bayley on Bills; 2d Americait, from the fifth London edition, with 
notes and references to American and recent English decisions. By 
Willard Phillips and Samuel E. Sewall. Boston. Hilliard, Gray & 
Co. 1836. 8vo. 

{Noticed in this number, p. 496.] 














1836.] Quarterly List of Law Publications. 521 


Chitty on Bills; 8th American, from the 8th London edition. By 
Pierre Ogilvie Beebee, Attorney at Law. Springfield. G. & C. 
Meriam. 1836. 


[Noticed in this number, p. 497.] 


Reports of Cases in the Supreme Court of Pennsylvania, in the 
Eastern District. By Thomas J. Wharton. Vol. I. Containing 


eases decided in the September Term. 1836. Philadelphia. P. H. 
Nicklin & T. Johnson. 


Massachusetts Reports, 16th vol., 2d edition, with notes, by Benj. 
Rand. Hilliard, Gray & Co. 1836. 8vo. 
[The notes of Mr. Rand will give this edition of the 16th volume of 
Massachusetts an additional value.] 


Wendell’s Reports. Vol. 13th. 1836. 


Peters’s Reports of Cases argued and determined in the Supreme 
Court of the United States, January Term, 1836. Vol. X. Philadel- 
phia. Desilver, Thomas & Co. 1836. 8vo. 

Hoffinan’s Course of Legal Study ; 2d edition, re-written and much 
enlarged in 2 vols. Baltimore. Published by Joseph Neal. 1836. 
[A full review of this admirable work will be found in this number, 

ante p. 321.) 

IN PRESS. 

Commentaries on Equity Jurisprudence in England and America. 
By Joseph Story, LL.D., Dane Professor of Law in Harvard Univer- 
sity. Vol. 2d. 

[The reader will find an article on the first volume of this admirable 
work in this number. The second volume will be published some- 
time in September next.] 

Treatise on the Law of Patents. By Willard Phillips. 

[The printing of this book was suspended for a short time,in order to 
await the final disposition of the bill betore Congress on the subject 
of Patents. As the bill has since become a law, its provisions will 
be considered in the forthcoming Treatise.] 

Treatise on Admiralty Practice. By Andrew Dunlap. 

[This work has been delayed a long time. It will, however, be pub- 
lished in a few days.] 

Chitt.’s Cr.minal Law; with notes by J. C. Perkins, of the Massa- 
chusetts Bar. 

[We have seen some of Mr. Perkins’s notes and do not hesitate to 
place them among the ablest which have proceeded from an Amer- 
ican editor. They will give great additional value to the present 


edition of Chitty’s Criminal Law, a work which should be in the 
library of every lawyer.] 
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Livingston, Edward, biographical notice of, 509, 510. 
Lunatic Hospital at Worcester, 93. 

M. * 
Maryland Jurisprudence, article on, £52—274. 
Massachusetts Common Law, Codification of, 111—117. 
Revised Statutes, 294—321. 
Medical Jurisprudence, article on, 96—110, 
Mortgaged Ship, freight of, 288, 269. 

O. 
Overruling, its different meanings, 511. 

P. 
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ADVERTISEMENTS. 


The Subscriber would solicit the attention of the Profession to the fol- 
lowing works furnished by him 

THE LAW LIBRARY, edited by T. J. Wharton, of the Philadelphia 
Bar. The object of this work is to furnish the most important British 
elementary Treatises upon Law, in the least expensive form consistent 
with good execution. It is published in Monthly Nos. upon fine paper, 
and handsome type, of about 200 8vo. pages, each at $10 per annum, and 
for this sum books are furnished which would cost in any other form 
about $75. 


RECOMMENDATIONS. 


Extract from a letter, (dated Dover, Dec. 20th, 1835,) from Hon. John M 
Clayton, Senator in Congress. 
“ You are entitled to the thanks of every member of our profession for 
your ‘ Law Library.’ It is an excellent thing for us.”’ 


From the Hon. Esek Cowen, Saratoga, N. Y. 
“ T enclose ten dollars in payment of my third year’s subscription, and 
beg you to accept my thanks for the very valuable ‘ Law Library’ you are 
making for us.” 


From the Hon. T. Sergeant, Philadelphia. 

“The plan of the *‘ Law Library’ is such as to recommend it to the 
support of the profession generally in the United States. It is calculated 
to enlarge the science of Jurisprudence, and to elevate the character of the 
profession. I have no hesitation, therefore, in recommending it to the pro- 
fession as well worthy of their encouragement and support.’ 


From the Pennsylcania Inquirer, of Sept. 3d, 1835. 
“We should think that no reading lawyer would choose to be without 
this excellent, popular, and practically useful periodical.’ 


CELEBRATED TRIALS, and Cases of Criminal Jurisprudence of all 
Ages and Countries, selected by a Member of the Philadelphia Bar. Trea- 
son, Sedition, Witchcraft, Robbery, Mutiny, Heresy, Libel, Murder, Piracy, 
Forgery, &c. &c. 

These remarkable Trials have been collected from all the best sources 
which the public and private Libraries of this country afford. The num- 
bers will embrace many recent cases furnished exclusively by the London 
Annual Register, and recourse has been had occasionally to manuscripts 
where printed documents could not be procured 

The first number is just issued. and the work will be completed in five 
months, or sooner, at the option of the publisher—making a volume of 
600 closely printed octavo pages. The numbers will be sent by mail to any 
part of the Union, carefully packed. Terms, $2 for the complete work, or 
three copies for $5 

A similar work is published in London at about 75 cents a number, and 
contains only 79 small duodecimo pages. This edition will cost but 40 
cents a number, and contains 120 large octavo pages. 


W H.S. JORDAN, 121, Washington St. Boston. 





























Advertisements. 


JAMES MONROE & CO..........BOSTON, 


ARE PUBLISHERS UF THE FOLLOWING BUOKS : 


Cushing on Contested Elections, 8vo. 
“s *“ The Trustee Process, 8vo. 

Oliver's Law Summary, 8vo. 

Story’s Commentaries, abridged, 8vo. 
uf Pleadings, second Edition by Oliver, royat 8vo. 
66 Miscellaneous Writings, 8vo. 

Eulogy on Judge Marshall. 

Judicial Chronicle, being a List of the Judges of the Courts of Com- 
mon Law and Chancery in England and America, and of the Con- 
temporary Reports, from the earliest period to the present time, 8vo. 

I have examined with considerable care the work of Mr. Gibbs, entitled 
The Judicial Chroniele, and am of opinion that it merits great praise for 
its accuracy, completeness, afd clear order. I consider it a highly val- 
uable present to the profession, and of utility to those who are desirous of 
exact knowledge, especially in consulting the old Reporters. In citing 
cases from the Year Books it is almost indispensable, as there rarely exist 
any other means, than by reference to a work of this sort, to ascertain 
what are the dicta of Counsel and what of the Court. I know of no work 
at all comparable to that of Mr. Gibbs in extent, and variety of informa- 
tion, and so well fitted for daily use. JOSEPH STORY. 

Cambridge, Mass., May 31, 1834 


> James Monroe & Co. will furnish Law Libraries at the lowest 
prices. 134, Washington Street, opposite School Street. 


LAW BOOKS.—The Publisher of the American Jurist will give 
prompt attention to the supply of orders from the profession for any Law 
Publications. Opportunity is had to furnish many works at second hand 
where, ou account of the reduction in price, this may be desired. 

The order should be accompanied with a remittance, or suitable refer- 
ence in the city. 

MISCELLANEOUS PUBLICATIONS.—Besides professional works 
he has facilities for the supply of all American and Foreign Publications, 
for which he would solicit orders from any at a distance. 

W. H. 8. JORDAN, 
121, Washington Street, Boston. 


HOFFMAN'S COURSE OF LEGAL STUDY. 

A Course of Legal Study, addressed to students of the profession gen- 
erally. By David Hoffinan, Jur. Utr. Doctr. Gottingen. Second edition, 
re-written and much enlarged. In two volumes. Baltimore. Published 
by Joseph Neal. 


For sale at the Law Bookstores throughout the United States. 











